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Between Us

"The pessimist complains about the wind. The optimist

expects it to change. The leader adjusts the sails"-Jobn C.
Maxcawel!

Friends, we have three choices to make: complain, wait and
remain hopeful, or take action. Innumerable times, we
come across such siteations in life, and the choices we make
determine their eventual fate. 1 believe anyone can be a
leader, and it does not fall on the designated leaders to take
action. Leadership is about decision-making, and the ability to take decisions stems from
the ability of an individual to take on responsibilities.

As we are going through pervasive changes, the onus also lies on us to "adjust the sails'.
Complaining and hoping are the two sides of the coin of inaction. No matter how many
times you ﬂip it, you are still stuck with those two choices, and in the meantime, nothing gets
done. Be a leader; otherwise, nothing will get done, and that is rarely going to be the best
option.

With these words, let me take the opportunity to welcome you to the latest edition of our
newsletter "Interface". 1 believe that in the realm of non-profits, strong financial
management is the cornerstone of sustainable impact. As we traverse the ever-evolving
landscape, "Interface” serves as a beacon of knowledge and expertise and a medium to stay
informed about the latest developments and regulations.

In this issue, we have curated insightful content that reflects the dynamic world of financial
management, governance, and compliance. From navigating the intricacies of NPO
taxation, budget planning, and FCRA-related matters to the critical aspects of financial
management, such as common cost allocation and vital legal compliance matters, we invite
you to explore the essence of effective financial stewardship.

Our aim with this newsletter is simple vet profound: to empower you, our partners, and our
community with the tools and insights needed to make a difference. At the heart of our
mission lies a dedication to capacitating the development sector and "Interface” is our
avenue to share, engage, and catalyse change.
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Legal Compliance

NPO Taxation - Registration of Oral
Trust Formed Without Deed

Introduction

There are many old religious and charitable
trust which do not have a formally registered
trust deed. Such institudons find o difficult 1o
get registration under section 12AB of the
Income Tax Act, 1961 for availing tax
exemptions. In this issue, the procedure for
obtaining registration under section 12AB for
such trust has been discussed.

Ardcle 19 of the Constdrution of India
guarantees the right to form associations,
including establishing trusts for charitable and
religious purposes. As a result, even an oral
trust is eligible for registration under Section
12AB. However, the trust must provide
supporting evidence and documents to
demeonstrate its authenticity.

Documents to be Submirtted

Pursuant to Rule 17A of the Income-tax Rules,
1962, in cases where the applicant is created or
established in a2 manner other than through an
instrument, a self-certified copy of the
document evidencing the creation or
establishment of the applicant must be
submitted along with the application in Form
10A or 1T0AB.

In cases, where a trust has not been formally
registered under any Act, the following
documents mayv be submitted at the dme of
registration under section 12AB:

iy  An affidavit executed before a
magistrate  declaring the facts and

history of the trust;

(i) Revenue records relating to lands held
by the trust;

(i)  Orders 1'{:|;|ting tor the assessment of
property tax;

(iv) Affidavits and declarations of citizens in
support of the existence of the trust;

(v)  Anactivity report; and

(vi} Financial sratements, among other

relevant documents,
Registration Under Section 12ZAB

A charitable trust created without any
instrument can be registered under Section
12ZAB of the Income-tax Act. However, in
order to apply for registration, a document that
verifies the creadon of the trust must be

submitted alongside the application form.

On March 26th, 2021, the Central Board of
Direct Taxes (CBID'T) announced the Income-
tax (Gth Amendment) Rules, 2021, These rules
are effective from April 1st, 2021, The revised
Rule 17A (Applicaton for registration of
charitable or religious trusts etc) is that
specific documents must accompany an
application in Form No. 10A or T0AB.
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where  the  applicant ir ereated, or
erfabilished, othermise than  ander an
mnstriment,  selfcertified  copy of  the
dociiment  evidencing  the  ereation  or
establishneent of the applicani;

To  summarise, although a trost formed
without a formal instrument can be registered
under the Income-tax Act. Sull, certain
documents must be submitted alongside the
application form to verify the organisation’s
existence and purpose.

Meaning of Document Evidencing
Creation of Trust

The matter concerning the document that
provides evidence of the establishment of the
trust was raised in the case of Laxminarayan
Maharaj v. CIT [1984] 17 Taxman 80/150 I'TR
465 (MP).

Facts: The petitioner, a public religious trust,
which was created more than a hundred years
back but not under any instrument or
document, made an application under section
12A for registration of the trust and along with
the application filed:

{iy  revenue records relatng to lands held by
the trust;

(i)  orders relating to the assessment of
property tax; and

{iiiy affidavits and declaration of cidzens in
support of the existence of the trust,

The Commissioner rejected the petitioner's
application on the ground that all these
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documents, though evidencing the existence
of the trust, were not documents evidencing
the creation of the trust so that the
requirement of rule 174 was not satistied.

Held: An analysis of secion 12A(a) and rule
17A{a) shows that the fact to be established is
the creation of trust and this fact is required to
be established by producing constitutive and
evidential documents. When the trusc s
created under an instrument, the rule requires
the production of the consturutive document
itself. When the trust is not created under an
instrument, it is impossible to produce any
consdmtve document and, hence, the rule
requires production of evidential documents,
The evidential documents cannot be limited to
documents which directly prove the creation
of the trust; they will embrace all documents
which afford a logical basis of inferring
creation of the trust and all such documents
can be described to be 'documents evidencing
the creation of the trust’ within the meaning of

rule 17A(z).

In the instant case, it was apparent that the
documents produced by the petitioner, though
not directly evidencing the creation of the
trust, afforded a logical basis for inferring the
creation of the trust and could be described as
documents evidencing the creation of the
trust for the purposes of rule 17A,

The order of the Commissioner was,
accordingly, quashed and he was directed to
reconsider the petitioner's application in the
light of the observations made above.

Therefore, in the aforemendoned case, the
Court opined that producing constitutive

documents would be impossible if a trust was



not established through an instrument.
Therefore, Rule 17A required the production
of evidential documents to establish the fact
of the trust's creation. The Court held that the
scope of evidential documents should not be
limited to those that directly prove the creation
of the trust but should include all docemenrs
that provide a logical basis for inferring the
creation of the trust. Narrowly interpreting
the phrase "documents evidencing the
creation of the trust" would make it
exceedingly challenging to register a trust that
was not created under an instrument, which
could not have been the intention of the rule.

Oral Trust Without Evidence of Creation

The ITAT Delhi in the case of Tsurphu
Labrang v. DIT (Exemptions) ITA Nos, 4941
of 2011 and 3061 of 2013, judgment dated 08-
09-2015 held that Rule 17A itself provides that
the Institution/Trust doesn't need o be
established under an instrument. Rule 17A
does not prescribe that in case the
Institudon,/ Trust is established otherwise than
under an instrument, what type of document
evidencing the creation of the Trust or the
establishment of the Institution, has to be
filed, meaning thereby that the document
evidencing the creation of Trust or the
establishment of Insttuton could be of any
type. As per the provisions of the Indian Trust
Act, the Trust can be created even orally and if
the assessee is able to give some evidence of
the creation of such Trust by a word of mouth,
the same shall be eligible for registration u/s
12AA/12A, provided such evidence is filed
and the other conditions under the statute are
satisfied.

The ITAT relied on the case Laxminarayvan
Maharaj v. CTT [1984] 17 Taxman 80/ 150 TR
465 (MP), where the trust was created 100
years ago without any instrument of
document. However, the revenue records
relating to land held by the trust, orders
relating to property tax and affidavits and
declaration of ctizens were in support of the
existence of trust and were filed along with
application for registration u/s 12A of the Act.
The Commissioner of Income Tax rejected
the application on the ground that though
documents evidenced existence of trust but
did not evidence the creation of the trust
Hon'ble Madhya Pradesh High Court held that
the document accorded a logical basis for
inferring the creation of the tust and the
matter was remanded back to the
Commissioner to reconsider the application
of the trust in the light of the observations
made by the Hon'ble High Court. The SLP
against this decision of Hon'ble Madhya
Pradesh High Court in CIT v. Laxminarayan
Maharaj was dismissed by the Hon'ble Apex
Courtin 186 I'TR 32 (5e.)(5C).

The High Court of Gujarat in the case of
Principal CIT (Exemptions) v. Dawoodi Bohra
Masijid [2018] 90 taxmann.com 312 held that
where assessee religious trust did not provide
registered trust deed but proved factum of the
existence of trust through all evidential
documents, registration under section 12AA
was to be granted. The Court relied on the
precedent set by Laxminarayan Maharaj v. CIT
[1984] 150 I'TR 465/17 Taxman 80 (MP). The
relevant extracts of the case are as under:
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"Frome the mraterialy on record, it can be
seen that the Tribunal had gone throwgh
the registration defails of the arsessee-trurt
cantained in the order of Wagf Board and
was safisfied that full details of  the
Junctions of the trust were available which
would estalblish the excirtence of the frust,
#ir regisiration by the Gajarat Ntate Wagl
Board which also  contained details of the
objects of  the trust, manner of
appointment of Mutawalli ete. (Para 6]

Clause (a) of rale 174 requives that He
application of repistration wnder section
124 of a charitable or religions tfrust or
institntion wowld be accompanied by the
Jollowing documents namely, where the
frast i created or Hhe fustitution i
erfablivhed, wnder an  inchrussent, He
instrament in original and where the trast
ir created or the institution ir
erfabiivhed, ofberwise  fhan  mnder an
mitrument, the docrweent evidencing the
creation of the trist or the estalblishment of
the institution. Rule 174 nowbere
envisages the excistence of a fruit deed or its
registration. The factum of existewee of
friist cosdd also be esfablished by producing
documients evidencing the creation of the
trost. This is precively what har been done
in the present case. The arder pasied by
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Wagf Board recognises rvariows
Daieti V'ora frust and in case of preent
asressee alse enlisted the objects of  the
trast, wibe world be the managers of the
trast and bow such managers would be
appointed or vemaved, [Para 7]

If the trast is created snder an instrament,
rules reguire production of documents.
However, when the traest is sof created, i is
imipassible to produce any such documrents.
Hence, the rule reguires production of
evidential documents. [Para 81"

The ITAT Chandigarh Bench "B in the case of
Temple Trust vs. Commissioner of Income-
tax (Exemptions) [2022] 142 taxmann.com 12
(Chandigarh - Trib.)/[2022] 196 IT... held that
where assessee, an ancient temple, was
acquired by State Government under
Himachal Pradesh Hindu Public Religious
Institution and Charitable Endowment Acr,
1984 and objects of assessee-temple and bye-
laws were directly addressed in terms of
provisions of Endowment Act, 1984,
Commissioner (Exemption) could not deny
registration under section 12ZAA merely on
ground that there was no original trust deed
available, as assessee was taken over to fulfil

charitable activities in terms of preamble of
Endowment Acr, 19584,



NPO Taxation - Contribution

in Kind

Overview

Certain charitable/ religious institutions like
hospitals, creches, orphanage, schools, etc.,
often receive donadons in kind from various
sources for application towards rtheir
charitable purposes. These contributions are in
the shape of books, clothes for the poor,
grains to feed the poor, drugs, hospital
equipment, etc.

Section 12(1) provides any voluntary
contribution, received by a trust wholly for
charitable or religious purposes, will be
deemed to be its income derived from
property held under trust. By virtue of Section
20243 (iia) and 12, donations will be income for
the purpose of Section 11. Section 12(1) does
not specifically exclude contribution in kind.

However, in the light of the fact that
contribution in kind is, generally, not available
for application in cash and in many ocecasion
such contribution may not have a realisable
value in cash. CBD'T has also issued a Circular
Mo, 380, dared 14-9-1990 in which it has
clarified that such contribution in kind, which
are useable for charitable purpose in the same
form in which rthese are received, shall be
deemed to have been utlised based on
evidence of such use.

The abowve circularwas issued with reference to
section 10{23C) but the same ratio should hold

good even for 12ADB registered organisation as

long as the donation received in kind are
directly usable for charitable purposes in the
formit is received and such use is established.

Donation-in-kind of assets in the form of
impermissible mode of investment as per
Section 11(3) may include shares, debenture of
a company or jewellery to a charitable
institution. Such donations are subject to
Section 13{1)(d) which requires the funds are
to be invested or held or deposited after 28-2-
1983 in any mode as specified under section
11{5) of the Acrand any violation thereof shall
result into taxation of the amount of income
equivalent to the amount of investment (@
3% u/s 115BBL

Donation-in-kind is not subject to benefit of
Sec. B0G and therefore, the donor is not
eligible to claim any deduction u/s 80G if the
donations are made in kind.

Concept of Donation-in-Kind

Certain charitable/ religious institutions like
hospitals, créches, orphanage, schools, etc,
often receive donations-in-kind from various
sources for application towards their
charitable purposes. These contributions are in
the shape of books, clothes for the poor,
grains to feed the poor, drugs, hospital
equipment, etc.

The donations received in-kind normally
comptises the following:
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{a)  consumableitems such as clothes, grains
and drugs;

(b)  books and hospital equipment, building
for the use of school cte, which are
capital assets to be used for charitable
purpose;

{c)  shares, units in mutual fund, debentures
and other items, which are income
vielding assets; and

(d) other capital assets like land, jewelleries,
etc.

As a matter of fact, there 15 no specific
provision in the Income Tax Act, either dealing
with contribution-in-kind or segregating it
from cash donations, except clause (b)(iv) of
third proviso to section 10{23C). However,
there are CBDT Circulars and court rulings
based on which the legal treatment of various

contribution in kind has been analysed.

Whether Donation-in-Kind is treated as
Income Under Section 11

Section 12(1) provides any voluntary
contribution, received by a trust wholly for
charitable or religious purposes, will be
decmed to be its income  derived  from
property held under trust. By virtue of Section
2(24)(iia) and 12, donations will be income for
the purpose of Section 11.

As the section refers to "voluntary
contributions”, and not only contributions in
cash, therefore even donations in-kind should
constitute part of the total income of a trust
for the purpose of Section 11. However, in the
light of the fact that contribution-in-kind are,
generally, not available for application in cash
and in many occasion such contribution may

Interface &

not have a realisable value in cash, CBDT has
alsoissued a Circular Mo, 580, dated 14-9-1990
in which it has clarified that such contribution-
in-kind, which are wuseable for charitable
purpose in the same form in which these are
recelved, shall be deemed to have been udlised
on the basis of evidence of such use,

Further, if the contribution is in the nature of
asset or investment which may or may not have
come with a direction to be a part of corpus
fund, then if it is a donation in the shape of
capital asset, there is no need to treat it as
income, however, over such investment shall
still be subject to conversion to secton 11(3)
compliant investment under section 13(1}(d)
as discussed below. In other words, any capital
asset received as donation shall not be required
to be applied for charitable purposes, only
income from such asset shall be subject to
application. It would not martter whether a
specific direction for corpus donation is
received or not,

It may be noted thar the term income under
section 2(24)(iia) excludes legal obligation and
if any responsibility of any asset is handed
over to a trust by the donor, it should be treated
as alegal obligation unless it comes in the form
of an investment which could be easily
liquidated.

CBDT vide Instruction No, 883, dated 24-9-
1975, has clarified that investments in fixed
deposits with a tenure of more than 6 months
are considered as capital assets for the
purposes of section 11{1A). In the case of
DIT (Exemption; v. DLF Qutab Enclave
Complex Medical Charitable Trust [2001] 115
Taxman 520 (Delhi), it was held that
investment for a fixed rerm in scheduled bank
tulfils conditions provided in section 11{1A)



since fixed term deposit is a capital asset under
section 11, read with section 2(14), of the
Income-tax Act, 1961, Further, the Calcutta
High Court has held that even six months' limit
is not required to treat an investment to be a
capital asset in the case CIT v. Hindusthan
Welfare Trust [1994] 206 I'TR 138 (Cal.), it was
held that the 6 months holding period for re-
investment of capital gains was not a valid
condition.

If the investments do not come with a
direction to be a part of corpus, then also in
our opinion, such investment will not be
subject to 85% application in the year of
receipt and shall be subject to conversion to
section 11(5) compliant investment under
section 13(1)(d) as discussed below, in the light
of the CBDT Circular (supra) and the fact that
adonation of a capital asset normally is treated
a part of trust property and not income from
trust property. It may be noted that under
section 11, only income from trust property is
envisaged to be applied for charitable
purposes, though it includes voluntary
contribution available torapplication.

Gold and Jewellery Received as Donation
is a Capital Receipt

The Jodhpur Tribunal in case of LT.O., Ward
2(2), Jodhpur Vs Shri Sachyaya Mataji Trust,
Jodhpur, LT.A. No.538/jodh/2013 for the
assessment vear 2009-10 has held that
voluntarily contribution-in-kind i.e. gold and
jewellery received by the trust are not income
for the purpose of Section. 12(1). It was
observed that such voluntarily contribution-
in-kind cannot be applied, accumulated or
invested; therefore, it cannot be treated as
income, The Tribunal further held that even
under the provision of Clause (b)(iv) of third

proviso to Section. 10{23C), wvoluntary
contribution received in-kind as gold and
jewellery do not form the part of the income

of the trust,

Applicability of Circular No. 580, Dated
14-9-1990

Certain funds, trusts and institutions running
hospitals, créches orphanages, school, etc.,
often receive donation-in-kind from various
sources for application towards their
charitable purposes. These contributions may
be in the shape of books, clothes for the poor,
grains to feed the poor, drugs, hospital
equipments, etc.

such donation-in-kind which can be used for
charitable purposes/activities in the same
torm in which rthese are being received, shall be
deemed to be applied for charitable purpose
with the evidence of such use on the basis of
Circular No.580, dated 14-09-1990. The text

of the Circular is as under:

"I. Under section 10{23C)(iv)and (v) of
the Lncome-taxe Act, income received by
certain charitable and religions  funds,
trasts and institutions is excenmpt from tax,
i the conditions specified for this parpare
are satisfred. One such condition, as laid
doms i the third provise fo section
10(23C), is that the fund, trust or
institution applies ite iwcome, or
accmilates it for apiplication, wholly and
exclusively to the olyect for which it i
established and it does wot invest or deposit
its funds (other than wvoluntary
contributions received and maintained
inthe form of jewellery, furniture or any
other article as the Board may, by
notification in the Official Gazette pecfy)
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Jor any period during the previons year
atbhermise than in any oue or more of the
Jormis ar modes specified in sub-section (5)
of section 11 of the Incomse-tax.Adt.

2. Referencer fhave been received from
varions frsts and institutions pointing out
that certain funds, frasts and fnstttutions
rHRnEny r&w]f):?mﬂ;_. criches, orphanages,
sehools, ete., and enjoying excemption under
section 1O{23C }ivJor (1), of the Lncome-
taxe Adt, often receive donations-in-ind
from variows  sosrces  for  application
tamards their charitable purposes. These
contributions may be in the shape of books,
clothes for the poor, grains fo feed the poor,
drugs, hospital equipment, efe. 1t bas been
Jointed out that alf there are wved ax such
for the paurposes of the fund, frust or

PRI O,

3. A dosdit bas, bowever, been raived as to
wbether the find, trast or institution would
be eligibie for the fax exemption under
section TO{23C)iv J or (v ) of the At even
if the donations-in-&ind are not in the
Jorns of jewellery, furniture or any other
arficle nofified by the Board jfor the
purposer of these provisiens.

4. Nince the domations-in-kind, of the
wature referred fo above, received by a fand,
drairt o priatation, wosid be incowe within
the weaning of section 2(24) of  the
Dncome-taxe Ak, it 15 Cfm?ﬁed that
use of these towards objects for
which the fund, trust or
institution is established would
be regarded as application of
income of the fund, trust or
institution within the meaning of dawse
(a)af the third provise to section 10(23C).
Accordingly, the fund, frust or intifution
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wosled be eligible for the tax: exengpition, if
the other conditions specified in
section 10(23C) () of the Income-fax et
are satisfied,"

Applicability of above principle to Trusts
registered under section 12AB: The above
circular was issued with reference to section
10(23C), but the same ratio should hold good
even for 12AB registered organisation as long
as the donation received in-kind are directly
usable for charitable purposes in the form it is
received and such use is established.

It may be noted that the wvoluntary
contributions received and maintained in the
form of jewellery as mentioned in the above
circular only applies in context of clause (bj(iv)
of third proviso to secdon 1I023C). However,
such exclusion of donation-in-kind in the
form of jewellery has not been mentioned
anywhere under section 11. However, any
contribution received in the form of jewellery
or such other capirtal asset should be rreated as
a legal obligation for the purposes of section
2(24) (1ia} and should not be treated as a part of
income unless it is in the form of a investment
which can be liquidated.

Treatment of Donation-in-Kind of the
Assets in Permissible Mode as per Section
11(5)

Donation received by a trust may include
Mutual Funds Investment, Bonds with PSUs,
Immovable Property etc. which are all
permissible modes of investment under
section 11(5). Then only income from such
investment shall be required to be applied for
charitable purposes. It may be noted that in the
light of CBDT Instruction No. 883, dated 24-
9-1975, such investments should have a tenure
of more than 6 months to be considered as



capital assets. If the investments gets
liquidated with in a period of less than six
months, then such investment should nor be

treated as capital asset.

In our considered wview, any investment
received in-kind which gets liquidated within
the impugned financial year, then the amount
so received then such amount should be
treated as income subject to 83% application,
unless it i3 Rptciﬁcnllj‘ pru\-"ld::d towards the
COTpus.

Treatment of Donation-in-Kind of Assets
in Impermissible Mode as per Section

11(5)

Donation-in-kind of assets in the form of
impermissible mode of nvestment as per
Section 11(5) may include shares, debenture of
a company or jewellery to a  charitable
institution. Such donations are subject to
Section 13(1)(d) which requires the funds are
to be invested or held or deposited after 28-2-
1983 in any mode as specified under section
11(5) of the Actand any violation thereof shall
result into taxation of the amount of income
equivalent to the amount of investment (@
30% u/s 115BBI.

Time line to convert within one year from
the end of financial year in which such
donation has been received: Any donation
received in-kind which are in impermissible
mode specified under section 11(5), then the
same should be converted in any of the
permissible forms or modes specified in sub-
section (5) of section 11, within the expiry of
one year from the end of the previous year in
which such asset is acquired or the 31st day of
March, 1993, whicheveris later.

It is to be noted that the explanatory notes
issued in 1991 against insertion of proviso (i)
to section 13(1}(d) vide Circular No: 621 dated
19-12-1991 states as under:

"Further, a new clause (ia) bar been
inserted in the provise in clanse (d) of
sibsection (1) of section 13 to secure that
miere accredion to the excirting bolding of
tharves by way of  bowns  shares or
acceptance of donations in kind
or any asset not conforming to the
provision of section 11(5) will not
makee the fund or frust or institution lose
taxe exempiion. The frusts or institutions
ully, fowever, be required fo dispose or
conrert the assets not conformeing fo the
requivement of  section 11(5) inte
permisiible investment within one year
Sfrom the end of the financial year in which
sueh bonss shares or other assefs are
received or 31-3-1992, whichever is later”

Hence, treatment of donadon of shares or
other impermissible mode has specifically
dealt in by exemption to section 13(1){d} and
therefore, if the recipient organization
converts into permissible mode within the
specified time line then there should not be any
tax implication.

Interplay Between Section 11(1)(d) as
Amended by Finance Act, 2021 and
Exceptionto Section 13(1)(d)

It is to be noted that after the amendment by
Finance Act, 2021, the corpus donaton shall
be exempt u/s 11(1)(d) subject to the
condition that such voluntary contributions
are invested or deposited in one or more of the
forms or modes specified in subsection (5)
maintained specifically for such corpus. In
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other words, the organisation has to invest the
funds received as corpus donation in a more
specified under secrion 11(5).

However, if the organisation receives
investments which are not specified under
section 11(5), then the concerned organisation
should convert the investments into compliant
mode within the expiry of one-year from the
end of the previous year in which such assetis
acquired as per exception to Section 13(1)(d).

Donation-in-Kind and Non-Applicability
of Section 80G

Donation-in-kind are not subject to benefit of
Sec. B0G and therefore, the donor 1s not
eligible to claim any deduction u/s 80G if the
donations are made in kind. Explanation-5 to
section 80G clearly provides that benefitunder
section 800G shall not be available unless the
donation is received in the form of money.
This explanation which was inserted by the
Finance Act, 1976, wedf. 01-04-1976 is
reproduced as under:

"Far the removal of doubts, it is bereby
declared that no deduction shall be allowed
wuder this section i reipect of  any
donation unless such donation is of a ruw
of money,”

The language used in section 80G(2)(a) is clear
and unambiguous, The use of the expression
'any sums paid' contemplates payment of an
amount of money. One of the dictionary
meanings of the expression "sum' means any
indefinite amount of monev. The contexrt in
which the expression 'sums paid by the
assessee’ has been used makes the legislative
intent clear that it refers to the amount of
money paid by the assessee as donation.

Intertace 10

Therefore, for purposes of claiming deduction
from income-tax under section 80G(2)(a), the
donation must be a sum of money paid by the
ASSESSCE,

The Supreme Court judgement in case of
H.H. Sri Rama Verma v. Commissioner of
Income-tax 1991 [187 ITR 308 5C] confirms
the above view. The relevant porton of the
judgement has been reproduced as under:

"The assersee-company donaied certain
shares to o charitatile freets. The I'TO,
however, rejected the assessee's claim for
deduction of the donations wnder section
80G. The Tribunal beld that the
excpression ‘s’ pecurring in section 80G
did not include any donation made in kind
in the shape of sharer. On a reference, the
High Court agreed with the view taken by
the Tribumal, On appeal by certificate
snder section 261: HELD The langmape
wsed in section 80G(2)(a) i clear and
unambignons, The wse of the expression
“any sums paid’ contenplates payment of
an amonnt of  money, Owe of  the
dictionary meanings of the expression
"o mpeans any indefinite amount of
money. The contexct in which the expression
“ssimes paid by the assessee’ bas been ssed
makes the legislative intent clear that it
refers fo the amonnt af money paid by the
asressee as dopation, The Aot provides for
assesiment of tax on the income derived by
an arsesiee diring the assesiment years; the
income relates to the amount of wongy
carned or received By an  assesiee.
Therefore, for purposes of  dlaiming
deduction from income-tax wnder section
80G(2){a), the donation wust be a ruwr of
money paid by the arsessee. The plain
meaning of the words wied in the section



dver contemplate donations in kind. Since
the excpression and language used in section
SOG(2)(a) is plain and clear, it ir not apen
to the comris to enlarge the scope by dts
interpretative process founded on the basis
af " the .r:-i':';‘h:'.-’ amd frirpase .fm'r."'f.r';"}'!!{g Hie
Jrravisions for granting refief fo an assessee.
Further, in view of the conflicting
opinions expressed by the various
High Courts, the Parliament
intervened and added
Explanation 5 to section 80G by
the Finance Act, 1976. After the
insertion of the aforesaid
Explanation, there cannot be any
doubt that, for purposes of
claiming deduction, only cash
amounts which may have been
donated would be taken into
account. No doubt this provision is not
refrospective in nature; none the Jess it
indicates  the  fegisiafive  intent  bebind
section 8O0G(2)a) even prior to ity
amendment. Therefore, the
assessee's claim was rightly
rejected."”

Payment made directly to the supplier to
supply goods is eligible for 80G: To achieve
efficiency of expense incurred, the donors are
nowadays making direct payment to vendors.
Donors are either procuring the goods and
then donating to Charitable Trusts or making
pavment to vendors as selected by donee. Ithas
been held that such purchase/payment to
vendor will constitute donation eligible for
benefit under Section 80G. The ITAT of
Jaipur in the case Nash Fashions (India) Led.
Vs, Deputy Commissioner of Income Tax
ITA. No. 346/JP/2018, dated 1st October
2018, held that such donation will be eligible

for 800G benefit even if the invoice is drawn in
the name of donor, However, there could be

various scenarios which are discussed below:

. where the assessee has an existing
asset/ property/stock-in-trade in its
possession/control and the same is
thereafter transferred by way of
donadon, it will be a clear case of
donation-in-kind and the same will not
be eligible for deduction.

. where the assessee purchases any
asset/ property/ equipments, etc., froma
third party and thereafter, the same is
donated. Once the assessee has
purchased/ acquired the asset,/ property
/equipment, the title / ownership in such
asset/ property/equipment has been
transferred by way of gift. The gift in
such cases is thus gift in kind and the
same won't be eligible for deduction
unless the donee organisation identfies
the vendor directly collects the goods
and only payment is made by the donor
as discussed below,

. Sometimes where there is a necessity/
requirement of certain asset/property,/
cquipment by the donee institution and
it reaches out to the donor to fund such
acquisition/purchase of asset/property
Jequipment. In this case, the donee
institution places the order directy on
the supplier of the asset/property/
equipment, thereafter, the supplier
supplies the equipment directly to the
donee and install the same at the
premises of the donee institution. This
will qualify for deduction as what has
been spent and transferred is sum of
money and not property in kind.
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NPO Taxation - Anonymous

Donations

Overview

The Finance Act, 2006 had brought radical
changes with regard to treatment of
anonymous donations received by charitable
organisations. A new section 115BBC was
inserted we.f, 1-4-2007, whereby anonymous
donation is taxable at the rate of 30% without
any deduction or set oft under any other head.

The Finance (No. 2) Act, 2009, we.f. 1-4-2010
provided some relief by exempring
anonymous donations to the extent of 5% of
total donations received or Rs.1  lakh,
whichever is higher.

Section 113BBC covers only university or
other educational institution referred to in
sub-clause (iiiad), or sub-clause (vi), or any
hospital or other institution referred to in sub-
clause (iiiac), or sub-clause (via), or any fund or
institudon referred to in sub-clause (iv), or any
trust or institution referred to in sub-clause (v)
of clause (23C) of secuon 10 or any trust or
institution referred to insection 11.

The education/medical institutions
substantially financed by the government
section 10{23C){iiiab) & (iiiac)] and
institudons under section 10(46) & T0{46A).

Religious organisations have been kept outside
the purview of this provision. In other words,
any anonymous donation received by a trust or
an institution created wholly for religious
purposes shall not be covered by these
provisions.
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In the case of partly religious and partly
charitable institutions, anonymous donations
directed towards a medical or educational
institution run by such entities shall be covered
as anonymous donatons, Other donations to
partly religious and partly charitable
institutions shall remain exempt from taxation
by virtue of the darification provided by
CBDT's explanatory Circular No. 5/2010,
dated 3-6-2010 on section 115BBC,

Exemptions available under section 11 are not
available to the taxable portion of anonymous
donations and they are to be taxed as per the
provisions of section 115BBC. Therefore, the
condition relating to the application and
accumulation of income would not apply to
the taxable portion of anonymous donations.
Therefore, anonymous donations shall not be
subject to 85% application for charitable
purposes, In other words, anonymous
donartions, subjected to tax, can be
accumulared indefinitely. It may be noted thart
the exempted portion of anonymous donation
shall be subject to 85% application along with
other incomes.

Anonymous donation means any voluntary
contribution referred to in sub-clause {iia) of
clause (24} of section 2, where a person
receiving such contribution does not maintain
a record of the identity indicating the name
and address of the person making such
contribution and such other particulars as may
be prescribed. It is to be noted that such
particulars as mentioned are vet to be

prescribed.



Anonymous donations to the extent of 5% of
total donations or Rs1 lakh, whichever is
higher, are exempt as an anonymous donation
and are therefore not subject to 30% tax,
However, the exempted portion shall form
part of the income subject to application
under section 11 of the Income-tax Act.

Taxable portion of the anonymous donation is
subject to tax @ 30%. Exemptions available
under section 11 are notavailable to the raxable
portion of anonymous donations and they are
to be taxed as per the provisions of section
115BBC. This part of income can therefore be
accumulated indefinitely.

The amount collected from donation boxes
should not be considered as an anonymous
donation, subject to specific facts and
clrcumstances.

There iz a preponderance of judicial
precedence that section 68 shall not apply to
charitable institutions receiving the
anonymous donation.

The High Court of Delhi in the case of The
Commissioner of Income Tax (Exemptions)
v. Patanjali Yogpeeth (NYAS) I'TA 886,/2017
held that donations collected through sale of
coupon from various yoga camp shall not be
treated as anonymous based on the affidavits
of the President of the camp and the video
footage available. In other words, even in the
absence of the name and address of the donor,
an affidavit by the organisation and
corroborative evidence shall be admissible.

In the case of partly religious and partly
charitable institutions, anonymous donations
shall be exempt from tax unless such donation
is directed towards a medical or educational
institution run by such entities, and shall be
taxable only to the extent such donations
exceed 5% of total donations received by such
trust or institution or a sum of Rsl lakh,

whichever is more. Other donations to partly
religious and partly charitable institutions shall
remain exempt from taxation.

Legal Provisions

section 12(1) was inserted with effect from 1-
4-1973 based on the recommendation of the
Wanchoo Committee, One of the
observations of Wanchoo Committee was that
anonymous donation should not be allowed
exemption to curtail the menace of black
money. The Wanchoo Committee
recommended that all anonymous donations
to charitable trust should be taxed at the rare of
65%. However, the Select Commirtree of the
Parliament did not accept these
recommendations of the Wanchoo
Committee. It opined that no objection should
be made to anonymous donation if it is spent
for charitable or religious purposes. It was
further observed that, in India, many donors
do not like to disclose their identity due to
spiritual traditions. Further, donations
collected through charity boxes would also
come under trouble as it is difficult to establish
the identity. The ghost of the Wanchoo
Committee seems to have been resurrected in
the Finance Act, 2006, as a new section
115BBC was inserted, which proposed to tax
anonymous donations at a rate of 30%,

The Finance Act, 2006 had brought in radieal
changes with regard to anonvmous donations
received by charitable organisations. A new
section 115BBC was inserted wee.f. 1-4-2007
whereby anonymous donations are taxable at
the rate of 30% without any deduction or set-
off under any other head. This amendment
caused harassment to many genuine voluntary
organisations that received anonymous
donations through donation boxes and various
other sources. The Finance Act, 2009 brought
some relief to the taxation of anonymous
donations by providing some relief to such
organisations as, at least, anonymous donation
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up to 3% of total donations or Rs.1 lakh
whichever is higher was exempted from
taxation.

What Are Anonymous Donations

Section 115BBC(3), defines "anonymous
donation” as a voluntary contribution
mentioned in sub-clause (iia) of clause (24) of
section 2, where the recipient of the
contribution does not keep a record of the
contributor's identity, including their name,
address, and any other details that may be
specified.

Lt is worth noting that at present, there are no
prescribed additonal derails. Therefore, a
donation is considered anonymous only if itis
avoluntary contribution and the recipient does
not keep a record of the contributor's identity,
including their name and address.

The Finance Act, 2022 has introduced
additional requirements to maintain books of
account by the trusts and institutions under
section 12(1)(b)(i) with effect from the
assessment vear 2023-24. Furthermore,
Sections 13(10) and 13(11) were inserted to
provide that if the trust or institution has not
maintained the books of account, the income
chargeable to tax shall be computed after
allowing a deduction for only those
expenditures specified in these sections.

To comply with these requirements, the CBDT
has notified Rule 17AA through Notification
Mo, 942022 dated 10-08-2022_ which outlines
the books and documents to be maintained by
entities approved under Section 10{23C) or
registered under Section 12AB. The rule
specifies that trusts or institutions should
maintain the following records of voluntary
contributions, including corpus:

{a) Nameof the donor;

Interface 14

(b} Address;

{c) Permanent account number (if
available); and

(d)  Aadhaar number (if available).

Therefore, the aforementioned rule
necessitates the retention of not only the
donor's name and address but also their PAN
and Aadhaar details in records, if available,

Only Name and Address To Be Produced

In the case of Hans Raj Samarak Society w.
Asstt. DIT [2011) 16 taxmann.com 103/ 133
ITD 530 {(Delhi - Trib.), it was held that the
assessee was not required to maintain anything
more than the name and address of the donor
as it prescribed in section 115BBC(3). This
ruling is very significant as it clarifies the
limitations of the AO to call for information
or additional evidence in case of anonymous
donation. Section 115BBC(3) provides that
the receiver has an obligation to maintain the
identity indicating the name and address of the
donor and such other particulars as may be
prescribed. No other particular has been
prescribed under this provision or elsewhere in
the Act or Rules. The Delhi ITAT ruled that
the expression of a wvalid voluntary
contribution has been defined in an exhaustive
manner and, therefore, no other word can be
read in section 115BBC(3) other than the
words finding place therein.

However, in the case of Shri Girraj
Educational and Welfare Society v. I'TO [2012]
27 taxmann.com 89/[2013] 56 SOT 428 (Agra
- Trik.), it was held that in view of failure of
assessee-society to maintain proper records
indicating names and address of donors,
voluntary contributions received by it were
rightly brought to tax as anonymous donations
within meaning of section 115BBC.



In the case of M/s. Ramadevi Memorial
Charitable Trust v. The ACTT{E), Jaipur [ITA
No. 1023/]p/2016, dated 7-2-2020] - ITAT
Jaipur held that where proper name and
address were not available and the donation
were of identical amount of Rs.5,000, the
Assessing Officer was justified in taxing it as
anonymous donation.

The ITAT Visakhapatnam Bench in the case
of Assistant Commissioner of Income Tax Vs,
Siddhartha Academy of General & Technical
Education [2022] 141 raxmanncom 287
{(Visakhapatnam - Trib.) held that where
assessee-trust  provided details of donors
along wirth names and addresses and
furthermore, confirmation lerters from
donors were also provided to Assessing
Officer in respect of donation received, mere
absence of PAN in confirmation letters of
donors would not give rise to suspicion that
they were anonymous donations; maintenance
of name and address details of contributors
would be a sufficient document to establish
identity of donors as prescribed under section
115BBC.

Taxabilit}f of Anunymnus
Donations

Section 115BBC(1) provides as under:
Where the total income of an assessee, being a
petson in receipt of income on behalf of any
university or other educational institution
referred to in sub-clause (iiiad) or sub-clause
{vi) or any hospital or other institution referred
to in sub-clause (iiiae) or sub-clause (via) orany
fund or institution referred to in sub-clause (iv)
or any trust or insticution referred to in sub-
clause (v) of clause (23C) of section 10 or any
trust of institution referred to in section 11,
includes any income by way of any anonymous
donation, the income-tax payable shall be the
aggregate of-

(iy  the amount of income-tax calculared at
the rate of thirty per cent on the
aggregate of anonymous donadons
received in excess of the higher of the
following namely:

(A) five per cent of the total donations
received by the assessee, or

(B) onelakh rupees, and

(it} the amount of income-rax with which
the assessee would have been chargeable
had his total income been reduced by the
aggregate of anonymous donations
received in excess of the amount
referred to in sub-clause (A} or sub-
clause (B) of clause (i), as the case may

be.

Therefore, the following entities are liable to
pay tax on the anonymous donation:

(a) A trust or institution as referred to
in Section 11;

(b) University or educational
institutions whose annual receipts
do not exceed Rs 5 crores |Section
10(23C) iiiad)|;

() University or educational
institution whose annual receipts
exceed Rs.5 crore and it is approved
by the Principal Commissioner or
Commissioner. This does not
include an university or educational
institution  which are financed,
wholly or substantially, by the
government [Section 10(23C)(vi)];

(d) Hospital or medical institution
whose annual receipts do not
exceed Rs 5 crores [Section
10(23C) (iiiae) ;
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{e) Hospital or medical insttution
whose annual receipts exceed Rs.5
crores and it is approved by the
principal commissioner or
commissioner. This does not
include a hospital or in insdtution
which is financed, wholly or
substantally, by the Government
[Section 10{23C)(iv)]:

{fy  Any fund orinstitution, established
for charitable purposes and
notified by the Central
Government, having regard to the
objects of the fund or insdtution
and its importance throughout
India or any State [Section

10(23C) (iv)];

{g)  Any trust or institution wholly for
public religious purposes or wholly
for public religious & charitable
purposes and notified by the
Central Government with a view to
ensure that the income accruing
thereto is properly applied for the
objects thereof [Section
10(23C)(v)].

Hence, it should be noted that entities other
than those specified above are not included in
its scope. Specifically, educational and medical
institutions that are substantially financed by
the Government (as defined under section
10{23C)(iiiab) and (iiiac), as well as institutions
that have been notified under section 10{46)
and 10(46A) of the Income-tax Act, are
exempt from the provisions of section
115BBC.

Exclusion from Taxability
Section 115BBC(2) further provides that

provision of anonymous donation shall also
not apply to any donation received by:
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(iy —any trust or institution created or
established wholly for religious
purposes;

(i) any trust or institution created or
established wholly for religious and
charitable purposes other than any
anonymous donation made with a
specific direction that such donation is
for any university or other educational
institution or any hospital or other
medical institution run by such trust or
institution.

Summary of Exclusions

Anonymous donations received by wholly
religious institutions shall remain exempt from
tax.

In the case of partly religious and partly
charitable institutions, anonymous donations
directed towards a medical or educational
institution run by such entities shall be covered
as anonymous donation, though taxable only
to the extent such donations exceed 5 per cent
of total donations of such trust or institution
or a sum of Rsl lakh, whichever is more.
Other donations to partly religious and partly
charitable institutions shall remain exempt
from the purview of this provision.

In the case of wholly charitable institutions,
anonymous donations shall be taxable to the
extent such donations exceed 5 per cent of
total donations of such trusts/institutions or a
sum of Rs.1 lakh, whichever is more.

The above clause provides that anonymous
donations received by religious and charitable
trusts would be taxable if received with a
specific direction that such donation is for any
university, educational institution or medical
institution. It is not clear how a specific
direction can come from anonymity. Suppose
such directions are valid without knowing the



identity of the donor, in that case, a trust may
also contend that the anonymous donatons
are restricted donatons and therefore not a
part of its income as they could not be treated
as a voluntary contribution under section 12(1)
ot section 2(24)(uia).

CBDT's Circular Exempting Partly
Charitable and Partly Religious
Organisation

CBDT has issued an explanatory circular
regarding section 115BBC No. 5/2010, dated
3-6-2010. The scope and effect of the
amendments [we.f. 1-4-2010] made to section
115BBC have been explained in this circular.
Further, it has been provided that donations to
partly religious and partly charitable
institutions shall remain exempt from taxation
except anonymous donations directed towards
a medical or educational institution run by
such entities.

Scheme of Taxation of Anonymous
Donations

The donations are taxable under this provision
only if the amount of anonymous donations
exceeds higher of the following limit:

{a)  Rs llakh;or
(b) 5% of total donation received.

The tax shall be levied only on the amount
which exceeds higher of the above referred
limit.

Provisions for Taxation of Anonymous
Donations Explained by CBDT Circular

The CBDT circular no. 14 dated 28-12-2006
explains the provisions of section 115BBC as
follows:

"With a view ta prevent channelisation of
unaccownted money to these institutions by way
of  anonymous donations, a new section
115BBC bas been inserted to provide that amy
income of o wholly charitable trust or institution
by way of awonymous donation shall be included
in its total income and taxed at the rate of 30
per cent. Anonymous donation made to wholly
charitable and religions trusts or institutions, i.e.
miized purpose trusts or institutions ihall be
faxed ondy if it is for any wniversity or other
educational institution or any hospital or other
meedical institution run by them. Anomymons
donation to wholfy religivius frusts or institutions
will not be faxed.

Anomymons danation bar been defined in the
new section fo mean any veduntary contribution
referred fo in section 2(24)(ia) of the A,
where a person recefving such condribution does
not maintain a record o the identity indicating
the nanse and address of the perion making such
cantribuition and szch other particulars as niaybe
preseribed. Consequential amendments bave
been made in section T0(23C) and section 13 to
Jprovide that any iweome by way af  any
anonymons donation which i taxable wnder
section T13BBC, shall be incladed in the iotal
income of the assessee.”

Taxability of Exempted Portion of
Anonymous Donation

There was a clarifying amendment in the
Finance (No. 2) Act, 2014, with regard to the
computation of tax liability in the case of
Anonymous Donations. The amendment
provided that while computing the tax liability
of the total income, instead of excluding the
entire amount of anonymous donations, only
the amount in excess of 5% of total donations
or Rs.l lakh, whichever is higher, should be
deducted. This amendment removes the
anomaly, as currently, anonymous donation
upto Rsl lakh or 3%, whichever is higher, is
not subject to tax.
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However, the exempted portion shall form
part of income subject to application under
section 11 of the Income Tax Act.

Whether A Taxable Portion of Anonymous
Donations are Subject to Conditions as to
Application and Accumulation?

After the insertion of section 115BBC
regarding taxation of anonymous donations,
no amendment was made o sectons 11 and
12, which creare confusion abour whether
anonymous donations are subject to
application and accumulation. However, a new
sub-section (7) has been added to section 13,
which provides that nothing contained in
sections 11 or 12 shall operate to exclude
anonymous donations from total income. The
textis as under:

"7} Nothing contained in section 17 or
section 12 shall operate so as to exclude
Sroms the total incomse of the previous year
of the person in receipt thereof, amy
anonymons donation referred o in section
TT5BBC on which tax i payable in
accordance with the provisions of  that
section."”

In other words, any portion of anonymous
donations that is subject to taxation under
section 115BBC cannot be exempted under
the provisions of seedon 11. Therefore, such
donations are subject to tax as per the
guidelines specified under section 115BBC. As
a result, the requirements related to the
utilization and accumulation of income that
are applicable to charitable organizadons
under section 11 would not apply to the
taxable portion of anonymous donations, This
means that the 85% mandatory application for
charitable purposes would not be applicable to
the taxable portion of anonymous donations,
However, the exempted portion of
anonymous donations would still be subject to
the mandatory 85% application for charitable
purposes.
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Whether Anonymous Donations in the
MNature of Project Donations are Hit by

Section 115BBC?

As discussed in preceding chaprers, project
donations are generally considered a part of
income unless they can be shown to be non
voluntary and restricted funds. However, in
order to demonstrate that a donation is
intended for a particular project, it must be
accompanied by specific instructions from the
donor. This can be challenging in the case of
anonymous donations, as it is difficult to prove
that such donations are restricted and intended
for a specific purpose.

In this regard, sub-section (2)(b) of section
115BBC creates further confusion which
provides as under:

") any trast or institation created or
established  wholly  for refigions  and
charitable  purposes  other than  any
anonymons domation made with a specific
direction that swch denation ir for amy
aniversity or other educational institution
or any bogpital or other medical institution
rien by ssch trocst or institution."”

The aforementioned clause states that
anonymous donations received by religious
and charitable trusts will be subject to taxation
if they are accompanied by specific
instructions indicating that the donatdon is
intended for a university, educational
instrution, or medical instmnon, However, it
is unclear how specific instructions can be
attributed to an anonymous donor.

Suppose such directions are wvalid without
knowing the identity of the donor. In that case,
a trust may also contend that the anonymous
donadons are restricted donatons and, there-
fore, not a part of its income as theycould not
be treated as a voluntary contribution under
section 12{1) or section 2{24)(iia).



However, specific direction from an
anonymous donor may not be a legally tenable
position either way. Therefore, sub-section
(2)(b) of section 115BBC needs to be
amended appropriately. Amidst the confusion
and lack of clarity, it seems that anonymous
donations, irrespective of the nature, would be
hit by section 115BBC.

If Section 13 is Violated, Whether
Anonymous Donations will be Taxed

Again?

The question arises whether anonymous
donations would be taxed again in case there is
aviolation under section 13. A plain reading of
section 13(1) and section 13(7) implies that
anonymous donations have been excluded
trom the purview of sections 11 and 12, Any
violation under section 13 results in a
forfeiture of the exemptions available under
sections 11 and 12, Under such circumsrtances,
double taxation of ANONYMous donations does
not look tenable as it does not enjoy any
exemption under sections 11 or 12.

Apart from the above analysis, it has been held
by Supreme Court on several occasions that
income cannot be taxed twice. Double
taxation is possible only if the Legislature has
distinctly enacted it. In the case of
LaxmipatSinghania v. CI'T [1969] T2 TTR 291,
the Supreme Court observed that it is a
fundamental rule that income cannot be taxed
twice unless otherwise expressly provided. In
another case of Jain Bros. v. Union of India
[1970) 77 ITE 107, the Supreme Court
observed that as such, there is no
constitutional bar on double axadon, but for
that, the legislature should expressly enact
provision for such double taxation.

In light of the above case studies, in our
opinion, anonymous donations, once taxed
under section 1153BBC, would not be subject
to double taxation even in case of a violation
under secton 13,

Anonymous Donation is Different from
Unaccounted Donations

Anonymous donation is different from
unaccounted donation. In case of anonymous
donation, the donations are on record but
donors are not traceable. However,
unaccounted donations may  attract  the
provisions of section 13(1)(c). In the case of
Vidyavardhini v. Asstt. CIT, Central Circle-2,
Thane [2012] 20 taxmann.com 81/51 SOT 17
(Mum.) (RO, ir was held that since trust is an
artificial judicial person and has to act through
trustees or anybody authorized by trustees,
acts of trustees or person so authorized have
to be considered as acts on behalf of trust
Therefore, considering material on record and
entire surrounding circumstances, it was to be
held that unaccounted donations collected by
Secretary were on instructions of trustees on
behalf of trustand had been rightly assessed as
income of assessee trust. It was further held
that having regard to fact that donations were
not accounted in books of assessee trust and
had been used by trustees and secretary who
were persons specified in section 13(3),
provisions of section 13(1)(c) were applicable
and exemption under section 11 would not be
available.

Anonymous Donation can Attract Money
Laundering Act

It is worth noting that all non-governmental
organizations (NGOs) and religious
institutions have been brought under the ambit
of the Prevention of Money Laundering Act
(PMLA} 2002 through an amendment that was
published in the Official Gazette on
November 12, 2009, This means that it may
not be feasible for these organizations to
accept large anonymous donations since the
PMLA mandates the disclosure of donor
details, particularly in the case of foreign
donations. As a result, religious organizations
that are not covered under section 115BBC
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may also fall under the purview of the Money-
Laundering Act, thereby making it necessary
for them to adhere to the disclosure
requirements stipulated by the Act.

The notification 5.0, 1074E) |[F. NO. P-
12011/12/2022-E5 CELL-DORY], dated 7-3-
2023, announces amendments to Rules 2, 3,
and 9 of the Prevention of Money Laundering
{(Maintenance of Records) Amendment Rules,
2023,

The Ministry of Finance, wide the above-
mentioned notification, has recently issued
amendments to the Prevention of Money-
laundering (Maintenance of Records) Rules,
which broaden the scope of compliance for
non-government organisations (NGOs),
politicians, and financial institutions, The
gazette notification specifies several changes,
such as the addition of a clause defining
politically exposed persons (PEPs), as well as a
requirement for banks, financial institutions,
and intermediaries to register an NGO's
details on the Darpan portal of NITI Aayog, if
not previously done.

The new rules require banks to maintain
records on the nature and wvalue of
transactions carried out by individuals and
NGOs, and also specify the procedures for
sharing this information, the duration for
which the data will be retained, and the manner
in which identity records of such clients will be
maintained by banking companies, financial
institunons, and intermediaries.

In addirion, the rules impose additional data
retention requirements on NGOs, Specitically,
every banking company or financial institution
must rt:giﬁt::r.th:: details of such a client on the
DARPAN Portal of Nit Aayog, and if the
records have not already been registered, they
must be maintained for a period of five years
after the business relationship between a client
and a reporting entity has ended, or the
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account has been closed, whicheveris later,

Assessing Officer cannot Declare A
Donation as Anonymous by Merely
Examining A Few Donors - Cross-
Examination is Also Necessary

In the case of CIT v Geetanjali Fducation
sociery [2008] 174 Taxman 440 (Raj.), it was
held that the Assessing Officer cannot declare
the donations as anonymous or bogus, as some
of them were not examined nor those who
were examined had been allowed to be cross-
examined. Therefore, any donation given in
favour of the society could not have been held
to be bogus without examining the donors and
subjecting them to cross-examination.

Burden of Proof is Entirely on the
Assessee to Establish the Identity of the
Donors

The ITAT Bombay Bench in the case of
Madhavi Raksha Sankalp Nirmal Niketan w.
Dy. CIT [2017] 83 taxmann.com 316/165 ITD
627 (Mum. - Trily), that the onus as well burden
of proof is entirely on the assessee to provide
to the AQ all relevant derails as contemplated
u/s 115BBC to the sadsfaction of the AD as o
compliance of section 115BBC and as to
genuineness of the said donation and if the
assesse failed to do so, the entire transaction
was hit by provisions of section 115BBC.,

Small Collection Through Donation Boxes
is Not Covered

The issue of anonymous donation was also
considered by the ITAT, Amritsar Bench's
decision in the case of Dy CIT v All India
Pingalwara Charitable Society [2016] 158 I'TD
410/67 taxmann.com 338 (Asr.- Trib.), where
the I'TAT held that the intent of secton
115BBC was to tax unaccounted money, but it
was never intended to tax small and perty
collections through donation boxes.



In the case of Gurudev Siddha Peeth, Shrish
Thakkar v. ITO, Ward-1 (1), Kalyan 59
taxmann.com 400 (Mumbai - Trib.), held that
in the case of a religious or charitable truse, itis
generally not only difficult but also not
possible to maintain such type of record. A
perusal of the entire section 115BBC shows
that the provisions of said section are not
applicable to the institutions like that of
assessee trust, as the same are meant to check
the inflow of unaccounted/black money into
the system with a modus operandi to make out
as a partof the accounts of the institutions like
university, medical institutions where the
problem relating to the receipt of capitation
fees, etc. is generally highlighted. Under such
circumnstances, we do not find any justification
in taxing the offerings received in the
hundis/donation boxes as income of the
assessee under section 115BBC.

In the case of ITO (E)-I{l1), Mumbai w
Bombay Panjrapole [ITA No. 5414/M/2010,

dated 25-7-2012] ITAT Mumbai held that in
case of a charitable trust engaged in
maintaining gaushalas and veterinary hospital
for treatment of wounded and sick animals
and birds, the donations received from public
through donation boxes could not be taxed

under 115BBC,

Affidavit and Video Footage Admissible as
Evidence for Donation

The High Court of Delhi, in the case of The
Commissioner of Income Tax (Exemptions)
v. Patanjali Yogpeeth (NYAS) I'TA 886/2017,
held that donations collected through sale of
coupon from various yoga camp shall not be
treated as anonymous based on the atfidavits
of the President of the camp and the video
footage available. In other words, even in the
absence of the name and address of the donor,
an affidavit by the organisation and
corroborative evidence shall be admissible.

Intertace 21



Budget 2023 - Summary of Major
Amendments for NPOs

Introduction

The Finance Bill 2023 has brought in various
amendments for charitable and religious
organisations. There are some amendments
which will have far reaching implications on
the chartity sector. The amendments pertain to
various aspects including registration,
cancellation, new norms for claiming
applications etc. have been provided in this
article.

The amendments have been proposed for
organisations registered/approved under
section 12AB as well as section 1((23C) except
in the case of withdrawal of restrospective tax
benefits under provisos to section 12A(2) as
such benefit was available only to
organisations registered under section 12AB.

Application Out of Corpus Fund

Background and the existing law: Two
vears ago, the Finance Act 2021 had provided
that any expenditure or application made out
of the corpus fund or donation will not be
allowed as application for charitable or
religious purposes eligible for 85% applicaton.
Such amount shall be allowed as application in
the vear in which it is deposited back to corpus
to the extent of such deposit or investment.

Rationale for bringing amendment as per
the memorandum explaining Finance Bill,
2023 : The memorandum explaining Finance
Bill, 2023 states that instances were observed
where application out of corpus has already
been claimed as application prior to
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01/04/2021 and therefore allowing such
application again on replenishment of corpus
will tantamount to double deduction and at the
same time availability of indefinite pcrind of
replenishment will make the implementation
of provision quite difficult. It is also equally
important to understand the applications
made out of corpus are the eligible application
without any specitied disallowance.

Proposed Amendments by Finance Bill
2023:

* ltis proposed that any application made
out of corpus can be offsetagainst future
years' income for a period of five years
from the end of the year in which such
corpus was applied for charitable
purposes.

+ [t is further provided that this provision
shall apply to all the application made
from corpus on or after Lst April 2021.

+  ltis also provided that conditions that are
required to be satisfied in the case of an
application for charitable or religious
purposes must also be satisfied while
making the application from the corpus.

Therefore, the restoration of corpus shall only
be considered as an application if the
following conditions were satisfied at the ame
of making the application from the corpus:

{a)  Such application should not be in
the form of a corpus donation to
another truseg



(b) TDS, if applicable, should be

deducted on such application;

(c) Where payment or aggregate of
payments made to a person in a day
exceeds Rs. 10,000 in other than
specified modes (such as cash) is not
allowed;

{(d)  Application is allowed in the year in
which itis actually paid;

{e) Application should not directly or
indirectly benefit any person
referred to in Secton 13(1) and the
income of the trust or insttution
should not ensure any benefit to
such person;

(fi  Applicaton should be in India
except with the approval of the
Board in accordance with the
provisions of Section 11(1)(c).

Implication & [ssues arising out of it:

The application upto 31st March 2021 out of
corpus fund and irrespective of the fact that
such application was claimed as application in
the respective year or not will not be allowed to
set off against any future vear income we.f
01.04.2023. Therefore, an organisation has
been sustaining its activity out of corpus fund
up to 31st March 2021 and was not able to
replenish its corpus on or before 31st March
2022, then such organisation will erode its
corpus to that extent. This amendment defies
the intent of the Memorandum explaining the
Finance bill 2023 which mentioned the need
of this amendment is to prohibit double
deduction of the amount of application.

Further, the five-year limit for reclaiming the
corpus may have very adverse impact on many
institutions which have a long gestation period
or are compelled to continue their activities

from corpus for multiple vears.

Again it shall be very important to keep track
of amount of eligible application satisfying the
specified conditions and its disclosure by way
of Notes to accounts to bring clarity.

APPLICATION OUT OF LOAN AND
BORROWINGS

Background and the existing law: Two
years ago, the Finance Act 2021 had provided
that any expenditure or application made out
of the loan and borrowings will not be allowed
as application for charitable or religious
purposes eligible for 85% application. Such
amount shall be allowed as application in the
vear in which the repayment of such loan and
borrowings, to the extent of such repayment.

Rationale for bringing amendment as per
the memorandum explaining Finance Bill,
2023 : The memorandum explaining Finance
Bill, 2023 states that instances were observed
where application out of loan has already been
claimed as application prior to 01/04/2021
and therefore, allowing such application again
on repavment of loan will tantamount to
double deduction and at the same time
availability of indefinite period of repayment
will make the implementation of provision
quite difficult. It is also equally important to
understand the applications made out of loan
are the eligible application without any
specified disallowance.

Proposed Amendments by Finance Bill
2023:

* Itis proposed that any application made
out of loan can be offset against future
vears' income for a period of five years
from the end of the year in which such
loan was applied for charitable purposes.
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¢ Itis further provided that this provision
shall apply to all the application made
from loan on or after 1st April 2021,

¢ [tisalso provided that conditions that are
required to be satisfied in the case of an
application for charitable or religious
purposes must also be satisfied while
making the application out of the loan.
Therefore, the repayment of loan shall
only be considered as an application if the
following conditions were satisfied at the
time of making the application from the
loan:

(a) Such application should not be in
the form of a corpus donation to
another trust;

(b} TDS, if applicable, should be
deducted on such application;

{c) Where payment or aggregate of
payments made to a person in a day
exceeds Rs. 10,000 in other than
specified modes (such as cash) is not

allowed;

(d)  Application is allowed in the year in
which it is actually paid;

()  Application should not directly or
indirectly benefit any person
referred to in Section 13(1} and the
income of the trust or institution
should not ensure any benefit to
such persom;

{f)  Application should be in India
except with the approval of the
Board in accordance with the
provisions of Section 11{1}{c).

Implication & Issues arising out of it: The
application upto 31st March 2021 out of
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loan and irrespective of the fact that such
application was claimed as application in the
respective year or not will not be allowed ro set
off against any future vear income w.e.f
01.04.2023. This amendment defies the intent
of the Memorandum explaining the Finance
bill 2023 which mentioned the need of this
amendment is to prohibit double deduction of
the amount of application.

Further, the five-year limit for repayment of
loan may have very adverse impact on many
institutions which have a long gestation period
or are compelled to continue their activities
from loan for multiple years

Again, it shall be very important to keep track
of amount of eligible application satisfying the
specitied conditions and its disclosure by way
of Notes to accounts to bring clarity.

RETROSPECTIVE
EXEMPTIONS BENEFIT
WITHDRAWN

Background and the existing law: All
organisations registered under section 12AB at
the privilege of tax exemptions for a period
prior to the date of registration. In other
words, once an organisation was registered
under section 12AB (earlier section 12AA),
then the Act provided that all open assessment
pending before assessing officer will be made
by giving the benefit of exemptions under
section 11 to the organisation. This privilege
was provided under proviso two, three and
four to section 12A(2). These provisos were
inserted by Finance Act 2014 to protect
organisations at the time of applying for 12A
registration from tax demands for earlier vears.
It was a great enabling provision which
encouraged organisation to come forward for
section 12AB registration without any fear for
tax demands for earlier years.



Rationale for bringing amendment as per
the memorandum explaining Finance Bill,
2023 : The memorandum explaining Finance
Bill, 2023 states that as per the present scheme
of provisional registration, an organisation can
apply for registration before commencement
of activities & therefore proviso allowing the
benefitof earlier years has become redundant.

Proposed Amendments by Finance Bill
2023: Itis proposed thar the second, third and
fourth provisos to sub section (2) of section
12A shall be omitted.

Implication & issues arising out of it: An
organisation cannot claim exemptions earlier
vears, It will result in tax demands and
litigations at the time of 12AB registration for
existing organisation. If such organisation
have excess of income over expenditure, then
such excess shall be subject to tax. However, it
has been seen that the Assessing Officer taxes
the gross receipt of a charitable organisation
which should not be done in the light of the
Delhi High Court ruling in the case the Delhi
High Court in the case Dv. DIT (E) w
Petroleum Sports Promotion Board |2014] 44
taxmann.com 322/223 Taxman, wherein it
was held that application for charitable
purposes should be allowed as expenditure
even under section 56 and 57 for organisation
not registered under section 12AB.

Currently an organisation was able to claim tax
exempt status for the current and past
assessment years by just obtaining for
provisional registration under section 12AB.
Further, these provisos were useful for new
organisation with the rationale that once they
are considered as genuine charitable
organisation, they should not be asked for
taxes for past years. This liberal and benevolent
aspect of the law has been withdrawn. This
amendment will also result in litigations at the

time of 12AB registration and will discourage
organisations from applying for 12AB
registration.

As the proviso has been deleted we.f. 01-04
2023, it implies that any assessment made on
or from 1-04-2023 cannot give effect of this
proviso because this proviso is no longer in the
statute w.e.f. 01-04-2023, This will create a
great hardship to all the registrations which
have already been granted upto March, 2023
with a clear provision that such registration
shall be subject to the benefit of the proviso
allowing registration benefit for the earlier
vears, Hence, we understand it needs to be
clarified that the registration obtaining on &
before 31/03/2023 shall not be affected by

this amendment.
INTER-CHARITY DONATION

Background and the existing law: As per
the present scheme of taxation, an
organisation is required to apply minimum
85% of the income for charitable or religious
purposes. This mandatory 85% utilisation can
either be done by the organisation directly or
by donating to trusts with similar objectives. If
donated to other trusts or institutions, the
donation should not be towards corpus to
ensure that the donee trust or institutions
apply the donations. In other words, inter
charity grant is treated as a valid application on
par with direct application for the purposes of
Sections 11(1)(a). It has been held in various
cases that a donation made by one charitable
organisation to another shall be considered an
application for the purposes of Section

11(1)(a).

Therefore, as per the present law, the inter
charity donation is considered as application
without any restriction except contribution
towards corpus.
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Rationale for bringing amendment as per
the memorandum explaining Finance Bill,
2023 : The memorandum explaining Finance
Bill, 2023 srares thar instances were observed
where, by formation of muldple layered trust
& accumulation of 15% in each layer, the
effect of application towards charitable
purpose has reduced significantly and much
less than the mandatory requirement of 85%.

Proposed Amendments by Finance Bill
2023: It is proposed that only 83% of the
eligible donations made by an organisation
registered under section 12AB or section
10(23C) to another similarly exempt
organisation shall be treated as the application.
In other words, if an organisation gives Rs.
100/- as grant to another organisation then
only Rs. 85/- will be treated as application. The
proposed amendment has been made by
inserting the following provision :

“lanse (i) in Explanation 4 to sub
section (1) of section 11 of the Act fo
provide that any amount credited or paid,
other than the amount referred fo in
Explanation 2 te the said sub section, to
any fund or frast or institution or any
wmiversity or ofher educational institution
ar any hospital or ather medical institution
referred fo in rub-clayse (i) or wub danse
(1), or sieh-clasnse (vi) or sub-clawse (via) of
clawse (23C) of rection 10 of the Act or
other frust or institstion registered ander
section 12AB of the Aty as the case may
be, shall be treated as application for
charitable or religions purposes only fo the
extent of eighty-five per cent. of such
anionni credited orpaid.”

This amendment will take effect from 1st
April, 2024 and will accordingly apply in
relation to the Assessment Year 2024-25 and
subsequent assessment years. [n other words,
any contribution made after 1st April 2023 will
be impacted.
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Implication & Issues Arising Out of it: The
implication of this amendment can be
explained by way of following example:

As per proposed
amendment
" Amount | Amount | Amount | Amount
(R=.) (Rs.) (Rs.) (Rs.)

Present Position
Particulars

Computation of

Income

Income by 1M}y
Less: Inter-charity

donation a0 8

: Chther Exp 5 85 5 T3
Available Surplus 15 7

Less: Statutory
Accumularion

upto 15% 15 15
Surplus subject

10 tax by option

accumulation NIL 12

*  Itis to be noted that Foreign Contribution
{Regulation) Act already prohibits inter-
charity grant out of FC fund and the
proposed amendment will further impact
all mother NGOs who basically
channelize funds to smaller NGOs,

+  Ttis also to be noted that indirectly these
Mother NGO will not have the benefit of
statutory accumulation of 15% once this
amendmentis passed.

Earlier, organisations were allowed to
accumulare additional amount to their corpus
with the help of orher income, For example,
the total income of an organisation is Rs.1.20
crore which includes Rs. 105 crore reccived
towards a partnership program with five other
WGOs and Rs.15 lakh is its incidental income.,
The organisation gives Rs.80 lakh to other
NGOs and spends dircetly Rs.25 lakh on the
partnership program. In this case, under the
existing provisions, the organisation have
spent more than 85% of its total income by



spending Rs.1.05 crore but under the
proposed provisions the application of the
organisation will be Rs.68 lakh (85% of Rs. 50
lakh) and Rs.25lakhi.c., Rs.93 lakh and it will
have to spend another Rs9 lakh of s
incidental income which earlier was available
for accumulation. To sum, the opportunity to
create additional corpus has been plugged
which will have major impact on large NGOs
and corporate foundations.

BENEFIT OF EXEMPTION WILL
NOT BE AVAILABLE ON FILING AN
UPDATED RETURN OF INCOME

Background and the existing law: The
entities registered under Section 12AB are
required to file a return of income under
Section 139(4A) if the total income, without
giving effect to the provisions of Sections 11
and 12, exceeds the maximum amount not
chargeable to tax. Similarly, to claim an
exemption under Section 10{23C), the trust or
institution must furnish the return of income
for the previous year in accordance with
provisions of Section 139(4C).

The Finance Act, 2022 had inserted sub-
section (BA) in Section 139 to enable filing an
updated return. It provides that anv person
may file an updated return whether or not such
a person has already filed the original, belated,
or revised return for the relevant assessment
vear or not. Under section 12A(1)(ba) to avail
exemptions under section 11 it is necessary to
file return within the time allowed under
section 139, In other words, the compliance of
return filing would be fulfilled in all three
CIrCLmstances:

(i) normal return under section 139(1),
(i) belated returnunder section 139(4),

(ii1) updated return under section 139(8A).

In other words, under the existing law the
exemptions of an organisation shall not be
withdrawn (subject to other compliances) for
filing a belated return under section 139(4) ora
updated return under section 139(8A).

Rationale for bringing amendment as per
the memorandum explaining Finance Bill,
2023 : The memorandum explaining Finance
Bill, 2023 srates that because of the present
timeline of furnishing of reurn, the un-
intended benefit of exemption has also
become awvailable for the updated return
furnished u/s. 139(8A)

Proposed Amendments by Finance Bill
2023: It proposes an amendment to the
twentieth proviso to Section 10(23C) and
Section 12A(1)(ba), providing that the return
of income shall be filed within the time allowed
under Section 139(1) or Section 139(4).

Implication & issues arising out of it
Organisations cannot claim the benefit of
exemption if they file an updated return of
income. The exemption shall be available only
if the return of income is {iled within the time
allowed to file the original return of income
under Section 139(1) or the belated return of
income under Section 139(4).

It is to be noted that filing of updated return
shall be considered as a non-compliance of
condition under section 12A(1)(ba) and
consequently section 13(10) and 13(11) shall
be applicable. Section 13(10) and (11) provide
for taxation where there are specified non
compliances including the non compliance
under section 12A(1)(ba).

TIME LIMIT FOR FILING OPTION &
ACCUMULATION OF INCOME

Background and the existing law: A trust or
institution is required to apply at least 85% of
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its income for charitable/religious purposes
every year. [n case the trust is unable to apply
85%0 of its income, then the shortfall amount
shall be considered as an application of
income in the following sitnations;

a. It can accumulate the shortfall to be
used within the next 5 years, This
accumulation is allowed if the
assessing officer is informed about
the purpose of the accumulation and
the period for which the income is
being accumulated. The informarion
is to be furnished in Form 10 on or
before the due date for furnishing the
return of income under Section

139(1).

b. In case, the shortfall is due to non-
receipt of income or any other
reason, the organisation has an
option to exercise the option to apply
the shortfall in the subsequent vear or
in the year of receipt. Such deemed
application of income shall be
considered when the institution
furnishes the details electronically in
Form 2A on or before the due date
for furnishing of return of income of
the relevant assessment vear.

Rationale for bringing amendment as per
the memorandum explaining Finance Bill,
2023 : The memorandum explaining Finance
Bill, 2023 states that as per the present time
line, the audit report has to be submitted
within the 1 month prior to the due date,
whereas Form 9A & 10 can be submitted
within the due date. Hence the task of the
auditor to certify the figure of accumulation/
option becomes difficult in absence of Form
9A & 10 being submitted.
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Proposed Amendments by Finance Bill
2023: It is proposed that Form 9A and Form
10 should be filed at least two months prior to
the due date specified under Section 139(1) for
furnishing the return of income for the
previous year.

Various form Due-date

Filing of TTR

3lsr October

Filing of Form %A 31st August

Filing of Form 10 31st August

Issue arising out of it: This will have huge
implication for the most of the NGOs as this
amendment require accounts to be finalised on
or before 31st August so as to determine the
amount of shortfall in applicaton and the
relevant action to be taken.

PROVISIONAL REGISTRATION NO
LONGER PERMISSIBLE ONCE
ACTIVITIESARE COMMENCED

Background and the context of
amendment: Under the existing law, all
organisations which are not vet registered
under section 12ZAB can obtain Provisional
Registration and after getting such registration
they can consequently apply for normal
registration within six months of the start of
the activity. The present scheme of provisional
registration remains same for both the
situation i.e organisation who have
commenced charitable activities and  the
organisations who are vet to commence
charitable activities.

Rationale for bringing amendment as per
the memorandum explaining Finance Bill,
2023 : The memorandum explaining Finance
Bill, 2023 states thatit has also been brought to
the notice that trusts and institutions under
both the regimes are facing the following
difficulties:



{a) Trusts or insttutdons formed or
incorporated during the previous
vear are not able to get the exemprtion
for that year in which they are formed
or incorporated, since they need to
apply one month before the previous
vear for which exemption is sought.

{b) Besides trusts or institutions, whete
activities have alreadv commenced,
are required to apply for two
registrations (provisional and regular)
more or less simultaneously.

Proposed Amendments: It is proposed that
under the newly inserted section 12A(1){ac)(1),
an organisation can only apply for provisional
registration if its activity has not started. In
other words, if the organisation has spent even
a single rupee on charitable activites, it will
have to apply for regular registration.

Ltis further proposed under the newly inserted
section 12A(1){ac)(ii) that all existing
organisation whose activity has commenced
should directly applied for regular registration
which will be subject to scrutiny. Therefore,
the organisations where activity has already
been started, there is no need to apply twice.

Implication & issues arising out of it: The
proposed provision of provisional registration
is virtually meaningless as the organisations
will have to apply for regular registration the
moment it commences activity i.e., within six
months. Further, getting provisional
registration  will not have any additional
exemption benefit for open assessment of past
years.

GIVING INCOMPLETE/FALSE
INFORMATION CAN ATTRACT
CANCELLATION O F
REGISTRATION

Background and the context of

amendment: Cancellation proceedings can
be imitiated if the PCIT/CIT notces the
occurrence of a specified violation, and the
violation need not be noticed only during
assessment. Explanation to Sec. 12AB(4)
provides specified violation which results in
cancellation. If the registration has been
obtained on incomplete or false or incorrect
information, the CI'T has a power to cancel the
registration after giving an opportunity of

being heard. [Rule 17A(6)]

Rationale for bringing amendment as per
the memorandum explaining Finance Bill,
2023 : The memorandum explaining Finance
Bill, 2023 sraves that it came to the notice that
in some cases, form submirted for re-
registration / approval are defective. Since the
process of re-registration/ provisional
registration is automated, the registration has
already been granted and therefore, a need was
felt to include the coverage of specified
violation resulting into cancellaton of
registration.

Proposed Amendments: It is proposed that
the specified violation under section 12AB(4)
shall include the case where the application for
approval or registration is incomplete or
contains false or incorrect information.

Implication and Issues arising out of it:
The provision of specific violation shall be
invoked even if there are incomplete
information. Cancellation proceeding for
incomplete information seems to be a very
harsh proviso. In our opinion, before initiating
the cancellation proceeding under this
specified violation, opportunity should be
given to the concerned organisation to rectify
the mistake in terms of the mandate as per
Rule 17A(6).
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EXIT TAX IF FAILS TO MAKE THE
APPLICATION FOR RE-
REGISTRTION / RENEWAL /
PROVISIONAL TO REGULAR
REGISTRTION

Background and the context of
amendment: As per the new registration
requiremnent:

- Every existing registered organisation
under section 12A712AA need o
reregister,

- The re-registration shall be valid for 5
years' subject to further renewal.

- Once the provisional registration is
granted, one needs to apply for normal
registration.

Presently, there is no clarity in the law whether
non-submission of application for re
registration/ renewal /converting provisional
registration to normal did not result in
automatic cancellation and the organisations
were allowed to continue without 12AB
registration without any tax implication. The
Finance Bill 2023 however, proposes to tax
even if the organisations which surrenders or
decide not to continue 12AB registration
under section 115TD.

Rationale for bringing amendment as per
the memorandum explaining Finance Bill,
2023: The memorandum explaining Finance
Bill, 2023 states that instances were came to the
notice that in a number of cases re-registration
have not been applied and therefore, resulted
into un-intentional exit route to the existing
registration under section 12A/12AB without
pavment of Exit Tax under section115TD.

Proposed Amendments: The Finance Bill

2023 proposes to amend Section 115TD to
provide that the trust or institution {under the
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first or second regime) shall be deemed to have
been converted into any form not eligible for
registration or approval in the previous year in
which such period expires:

{a) It fails to make an application for re-
registration;

(b} It fails to convert provisional
registration to regular registration; or

() It fails to get the renewal of
registration within the specified
period.

In such cases, the conversion date shall mean
the last date for making an application for
registration or approval expires.

Implication and Issues arising out of it: It
15 to be noted that in view of the Circular
No22/2022 dt. 25/11/2022, the last date of
submission for re-registration by the existing
organization registered under section
12A712AA has been modified t0 25,11 /2022,
Hence, due to this Circular all the existing
organisations registered under section
12A/12AA, who fails to apply for registration
shall be subject to Fxit Tax under section
115TD and the date of default shall in such
cases shallbe 25/11 /2022,

Similarly, if any organisation has not
submitted the application for regularising its
provisional registration, then such
organisation shall also be subject to exit Tax on
the expiry of last date of making such
application.

It 15 also to be noted that the failure to make
application shall be directly considered as a
vielation subject to secton 115TD and there
will be no requirement of a cancellation order
from CIT to proceed under section 115TT, In
other words, exit rax under section 115TD
shall be imposed on the failure to submit the
specified application before the lastdate.



FCRA - Confusions in Computation
of Administrative Expenditure

Introduction

Section B of the FCRA, 2010 provides a cap of
20% on administrative cxpenses  [reduced
from 50% wef 29th September 2020 vide
FCR (Amendment) Act 2020] to be incurred
from FC funds received during the year. The
section also provides that the administrative
expenses may exceed this limit of 20% with
the prior approval of the Central Government.

The FCR {Amendment) Act 2020 (effective
from 29th September 2020) has reduced the
limit from 530% to 20% of the total foreign
funds received in a particular vear to defray
administrative expenses. In other words, a FC
registered organization cannot spend more
than 20% of the FC received in that particular
vear on administrative expenses. There is a
confusion with regard to the method of
computing 20% of foreign funds for
administrative expenses because an
organisation may not receive any foreign
contribution in a year but still have utilisation
and vice versa. In this issue, the acceptable
method of computing 20%  administrative
expenses has been discussed along with the
basic provisions.

The Administradve Expenditure as per Rule 5
of FCRR, 2011 does not include Capital
Expenditure. However, such capital
expenditure should be towards advancement
of charitable objectives. Otherwise, it shall be
treated as either investment or applied for
inadmissible purposes.

Rule 5 of FCRR 2011 provides specifically
what shall be included under administratve
expenses. [t also provides certain exclusions.
Under the current scheme of reporting under
FCRA 2010, administrative expenditure is
required to be reported to the FCRA
authorities under clause 3{it) of Form FC4,

Statutory Provisions

FCRA, 2010 provides that administrative
expenditure out of FC fund should not exceed
2005 |reduced from 50%a wee.f 29th September
2020vide FCR (Amendment) Act 2020] of FC
fund received during a year. In this article, we
shall try to understand the meaning of
Administrative Expenditure for the purpose
of FCRA 2010 and the provisions in relation
thereto.

The text of Section 8 of FCR
(Amendment) Act 2020: Regarding
restriction to utilize foreign contribution for
administrative purpose is as under:

"Restriction to utilize foreign contribution
for administrative purpose

(i)  Every person, who is registered and
granted a certificate or given prior
permission under this Act and receives
any foreign contribution, =

(a) shallutilise such contribution for the

purposes forwhich the contribution
has been received:
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Provided that any foreign
contribution or any income arising
out of it shall not used for
speculative business; and

Provided further that the Central
Government shall, by rules, specify
the activitdes or business which shall
be construed as speculative business
for the purpose of this section.

(b) shall not defray as far as possible
such sum, not exceeding twenty
percent of such contribution,
received in a financial year, ro
meet administrative expenses:

Provided that administrative
expenses exceeding twenty percent.
of such contribution may be
defrayed with prior approval of the
Central Government.

(i) The Central Government may prescribe
the elements which shall be included in
the administrative expenses and the
manner in which the adminiscrative
expenses referred to in sub-section (1)
shall be calculated."

It may be noted that the limit was reduced to
20% by the FCR (Amendment) Act 2020,
earlier it was 3045, Secdon B of the FCRA,
2010 provides a cap on administrative
expenditure upto 20% FC fund received
during the vear. The section also provides that
the administrative expenditure may exceed this
limit of 20% with the prior approval of
Central Government. Rule 5 of FCRR 2011
provides specifically what shall be included
under administrative expenditure. It also
provides certain exclusions. The text of Rule 5
is as under:
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"Administrative Expenses: -

(iy  salaries, wages, travel expenses or any
remuneration realised by the Members
of the Executive Committee or
Governing Council of the person;

(i)  all expenses towards hiring of personnel
for management of the activities of the
person and salaries, wages or any kind of
remuneration paid, including cost of
travel to such personnel;

(i) all expenses related to consumables like
electricity and water charges, telephone
charges, postal charges, repairs o
premise(s) from where the organisation
or association is functioning, stationery
and printing charges, transport and travel
charges by the Members of the
Executive Committee or Governing
Council and expenditure on office
equipment;

(iv) costof accounting for and administering
funds;

(v) expenses towards running and
maintenance of vehicles;

(vi} costof writing and filing reports;
(vii) legal and professional charges; and

(viil) rent of premises, repairs to premises and
expenses on other utilities.

Provided that the expenditure incurred on
salaries or remuneration of personnel engaged
in training or for collection or analysis of field
data of an association primarily engaged in
research or training shall not be counted
towards administrative expenses.



Provided further that the expenses incurred
directly in furtherance of the stated objectives
of the welfare orented organisation shall be
excluded from the administrative expenses
such as salaries to doctors of hospital, salaries
to teachers of school, ete,"

How the 20% Limit Should be Computed
in the Light of the Word "Received" Used

in the Section

As discussed above, section 8(1) of the FCRA,
2010 states that the administrative expenditure
should not exceed 20% of the foreign
contribution received during financial year.
However, the literal interpretation of the
above provision will lead to absurdity and
render the section otiose and inoperative in
various circumstances. For example, an
organisation receives Rs5 lakhs foreign
contribution in the financial vear 2021-22, but
does not udlise the amount in the same
tfinancial year. In the subsequent financial year
2022-23, it does not receive any foreign
contribution, but utilises Rs.5 lakhs for
charitable purposes. In this case, on a literal
interpretation of section 8(1) of the FCRA,
2010, the organisation will not be entitled to
any administrative expenditure in the FY 2022-
23 which could not have been the intent of the
statute,

On the contrary, if the organisation follows
the principle of confining the amount of
administrative expenses to 20% of the amount
utilised, then it would be complying with the
20% limit, both with regard to receipt as well as
utilisation. For example, an organisation
receives Rs.5 lakhs foreign contribution the
tinancial year 2021-22 but equally utilises the
amount in the next 5 financial years including
the financial year 2021-22. In this case, the

organisation can claim Rs.20,000/- as
administrative expenditure in each of the 5
financial years of unlisation. Further, the total
administrative expenditure at the end of the 5-
vears would not be more than 20% of the

amount of contribution received in financial
year 2021-22.

In our opinion, the 20% limit of
administrative expenditure should be
calculated based on the amount utilised
during the year. This interpretation is
based on the wvarious judgements of
Supreme Court and High Courts, wherein
it has been ruled that the statute should be
interpreted in a sensible manner, it there is
a drafting defect or, if the literal
interpretation would render the provisions
of the statute otiose or inoperative. The
Supreme Court of India in the case of
Shamarao V. Parulekar vs The District
Magistrate, Thana, ... on 26 May, 1952 AIR
324, 1952 SCR 683, held that if the
grammatical or literal meaning of a statute
leads to absurdity and inconsistency then the
interpretation which through common sense
reflects the intent of the statute should be
adopted.

The relevant observation of the Apex Court is
as under:

"¢ is the dusty of Cosris to give effect o the
meaning of an Act, when the neaning can
b fairly gathered from the words used, that
is fo say, if one consiruction will lead to an
alasardity while anather will give effect fo
what common  sense wondd show was
obvipnsly intended the constraction which
wonld defeat the ends of the Alet, must be
rejected even if the samee words wred in the
rame section, and even Hhe same senfence,
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heave to be constraed differently. Indeed, the
law goes 5o far ar to require the Couris,
sometimes, even to modify the grammatical
and ordinary sense of Hhe words if by doing
so absurdity and inconsistency can e
atoided "

The Andhra High Court in the case of M.
Sarada Mani vs G. Alexander and Anr. on 21
October, 1997, AIR 1998 AP 157, 1997 (6)
ALT 270, held that if the literal or grammatical
interpretation of the statute makes it otiose or
inoperative, then a liberal construction should
be adopted in order to make the provision
effective and operative. The court further
object that if there is a defect in drafting of the
statute, then the possible intention of the
legislature should be adopted. The relevant
extract from the order is as under:

YT W are aware that if ir well seitled
pranciple of law that while resorfing to
interpreting some of the provisions of a
statyite, Conrts should be loath and adapt a
coutstriction which tends to make any part
of the statute otiose. Courts showld always
sirive Jor arviving at a balanced view by
adapiting the rule of fiberal construction so
af to ensare its full meaning to all parts of
the provision and make a5 jar as porsible
the whele of it effective and aperative,”

8. In Picksione v, Freemsan PLC, (1985)
2 Al ER 803, it is observed:
"Application  of  mischief  rule or
purposive construction may also enabile
reading of words by implication when there
i in doubt about the purpose which the
Parfiament intended to achicve. But before
any words are read to repair an omission in
the Act, it should be possible to state with
certainty that these words should bave been
inserted by the Draftsman and approved by
Pardiansent bad their attention beern dramwn
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to the omsission before the At passed into
S,

In R.eR., (1991) 4 Al ER 4871, it is
olserved that “the literal reading of words
world bave frustrated swbstantially the
purpose of enactment and would have led
to the absurdify of supposing that the
intendion of legislation was fo subject fo
lcensing control, anly those establishments
contelsited in the least offensive way and to
leave those which pander more outragesisdy
[from any control or legal restraint.”

Whether Administrative Expenditure
includes Capital Expenditure

The Administraove Expenses as Rule-5 of
FCRR, 2011 does not include Capital
Expenditure,

It may be noted that Form FC-4 bifurcates

e

(a) Details of unlization of FPoreign
Contribution:

i.)  Total utilization for projects as per
aims and objectives of the
association (Rs.)

ii.) Total Administrative expenses as
provided in rule 5 of the Foreign
Contribution (Regulations) Rules,

2011(Rs.)
(b}  Total purchase of fresh assets (Rs.)
(c) FCrransferred to otherassociations.

The above reporting requirements also
consider Capital expenditure and

Administrative Expenditure separately, for the
purposes of FCRA, 2010.



However, such capital expenditure should be
towards advancement of charitable objectives
otherwise, shall be treated as either
investments or applied for inadmissible
purposes.

Is Separate Accounting Necessary for
Administrative Expenditure as per FCRA

The requirement of separate Books of
Account 15 for FC fund received and utlised,
Separate ledger or books for administrative
expenditure are not required to be maintained.
However, the organisation should be in a
position to clearly segregate the expenditure,
which is administrative in nature from the
books of account maintained by them.

Is Administrative Expenditure Required
to be Reported to FCRA Authorities

Under the current law, the administrative
expenditure is required to be reported to the
FCRA authorities under clause 3(ii) of Form
FC-4. It is a statutory compliance which the
organisation has to follow,

Consequences of Incurring Adminis-
trative Expenditure in Excess of Specified
Limit of 20%

Administrative expenditure in excess of 20%
without prior approval of Central
Government shall constitute non-compliance
under FCRA, 2010, In such cases, the person
may have to go for compounding of this non-
compliance under section 41 of FCRA 20110,
As per the Notification dated 05.06.2018
providing for compounding fees, itis provided
that for spending more than 20% of the
Administrative Expenditure, the
compounding fees shall be Rs.1 lacs or 5% of
excess expenditure on Administration
whichever is higher.

It may be noted that the penalty in any case
cannot exceed the amount of foreign
contribution involved in non-compliance. For
example, if the administrative expenditure
exceeds the 200 limit by Rs. 10,000/ -, then the
total penalty will be only Rs.10,000/- and not
R, 1,00,000 /-,

Can the Vielation Pertaining to
Administrative Expenses Be
Compounded Every Year?

It may be noted that under section 41(2), an
offence once compounded cannot be
compounded again within a period of 3 years
1.e. second or subsequent offences cannot be
compounded within a block of 3 years. In
other words, a wviolation pertaining  to
administrative expenditure cannot be
compounded more than once in block of three
years, The Act does not specifically provide for
the penalty for second or third offence
pertaining to administrative expenses, but it
will be treated as a violation under the Act
which may lead to non-renewal or cancellation
of the certificate of registration.

MNothing in sub-section 41{1) shall apply to an
offence committed by an individual or
association or its officer or other emplovee
within a period of three vears from the date on
which a similar offence committed by it or him
was compounded under this section.

"The amount of penalty compured under
column (3) of the Table in respect of any
offence or offences referred to in column (2)
thereof shall not be more than the value of the
foreign contribution involved."

Can Fund Raising Expenses Be Claimed
as Administrative Expenses

It has been noticed that many organisations
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treat fund raising expenses as a part of
administrative expenses. However, in our
opinion, fund raising expenses cannot be
treated as either administrative expenses or
programme expenses for the following
reasons:

- Fund raising expenses do not form a part
of the expenses incurred during the
implementation of a programme. For
example, accounting or audit expense are
required during the implementation even
though they are administrative in narure.

- If the fund 15 raised in India, then v will
be legally incorrect to use FC funds for
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raising such funds. In some cases, the
donor provides grant for fund raising in
India;in this context, it may be noted that
"fund raising” itself cannot be treated as
a definite purpose under section 11 of
FCRA 2010, In other words, a foreign
donor has to give grant for a definite
purpose permissible under FCRA,

Fund raising expenses are normally
ch:trgt-d agrainst the fund raised and the
net amount is treated as  income,
therefore, the question of treating them
as application towards objectives does

not arise,



Charitable Activity & Bustness - Supreme Court
Judgement On General Public Utility Institutions

Introduction

The Supreme Court of India in the case of
ACIT({E) vs. Ahmedabad Urban Development
Authority Civil Appeal No. 21762 of 2017
dated 19th October 2022, has given a landmark
judgement which will have far reaching impact
on General Public Utility (herein after referred
as GPU) institutions subject to exemption
under section 11. This ruling will also have
impact on other charitable & religious
institutions  as far as incidental business
activities are concerned.

The major conclusions from the judgement
with regard to the definition of ‘charitable
purpose’ under section 2(15) wef 01.04.2009
with later amendments thereof are
summarized as under:

a.  Itis clarified that an assessee advancing
general public utility cannot engage itself
in any trade, commerce or business, or
provide service in relation thereto for
any consideration ("cess, or fee, or any
other consideration™);

b.  However, in the course of achieving the
object of general public utility, the
concerned trust, society, or other such
organization, can carry on trade,
commerce or business or provide
services in relation thereto for
consideration, provided that (i) the
activities of trade, commerce or business
are connected (Mactual carrying out..."
inserted wef. 01.04.2016) to the
achievement of its objects of GPU; and

(i) the receipt from such business or
commercial activity or service in relation
thereto, does not exceed 20% of total
receipts of the previous year, welf.

01.04.2016);

Generally, the charging of any amount
towards consideration for such an
activity (advancing general public udility),
which is on cost-basis or nominally
above cost, cannot be considered o be
"trade, commerce, or business" or any
services in relarion thereto, It is only
when the charges are markedly or
significantly above the cost incurred by
the assessee in question, that they would
fall within the ambit of "cess, or fee, or
any other consideration” towards "trade,
commerce or business”. In this regard,
the Court has clarified through
illustrations, what kind of services or
goods provided on cost or nominal basis
would normally be excluded from the
mischief of trade, commerce, or
business, in the body of the judgment;

Secton 11(4A) must be interpreted
harmoniously with Section 2(15).
Carrying out activity in the nature of
trade, commerce or business, or service
in relation o such acovides, should be
conducted in the course of achieving the
GPU object, and the income, profit or
surplus or gains must, therefore, be
incidental. The requirement in Section
11{4A) of maintaining separate books of
account is also in line with the necessity
of demonstrating that the limit
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prescribed in the proviso to Section
2(15), has not been breached. Similarly,
the insertion of Section 13(8),
seventeenth proviso to Section 10{23C)
and third proviso to Section 143(3) (all
wre . 01.04.2009), reaffirm this
interpretation and  bring  uniformiry
across the statutory provisions,

Can A "GPU" Institution Have Profit
Making Activity

The Supreme Court in this ruling has held that
a GPU insttution should engage only in
charitable activiry, it cannot engage in any
other business or profit making activity unless
such activity is required as a part of actual
advancement of the objectives. The relevant
para from page 141 of the judgement is
reproduced as under:

AL It v davified that an assersee
advancing general pullic wtility cannot
engage itself in any frade, commerce or
business, or provide service in relation
thereto for any consideration {"cess, or fee,
arany other consideration”);

A2, However, in the conrse of achieving
the object of general public wtility, the
concerned frust, sociely, or other sueh
organization can carry on frads, conemerce
ar business ar provide services in relation
thereto for consideration, provided that (i)
the activities of trade, commerce oy business
are connected [“actual carvying out.. "
inserted  wef. O1.04.2016) to the
achievement of its objects of GIPU; and
(i) the receipt from smeh business or
commerdal activity or service in relation
therets, does not exveed the gquantified
limit, ar amended over the years (Rs. 70
lakhe wef OLO4.2009; then Ril25
laklr weef. 01.04.20012; and now 20%
of total receipts of the previeus year,
wef 01.04.2016)."
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In the light of above, if the GPU institution
seems to be working with a profit motive ie.
the fees collected from the beneficiaries is
substantially more than the cost of services
then such organisation will not be eligible for
exemptions. The effect of the ruling will apply
to all charitable organisations who charge their
beneficiaries.

The ruling further states that there is no bar in
having surplus provided such surplus s
generated in the course of charitable activities.
In other words, a GPU institution can generate
profit from its beneficiaries, provided it is
reasonable and there is no dominant profit
motive. It is pertinent to quote another
Supreme Court ruling where the
reasonableness of permissible surplus was
decided. The Hon'ble Supreme Court in the
case of Islamic Academy of Education v. State
of Karnataka on 14 August, 2003, WP (Civil)
350 of 1993, held that an educational
institution can have reasonable surplus upto
6% to 15% every vear without affecting its
charitable character.

The Meaning of the Word 'Incidental’ to
Determine Permissible Business Activity

The Supreme Court has taken a verv narrow
view of the term incidental in context of
incidental business activities. In the past, the
Supreme Court had taken a wvery liberal
interpretation of the term 'incidental'. For
instance, Supreme Court in the case of Asstt
CIT v. Thanthi Trust [2001] 115 Taxman 126,
had held that if the income generated from a
business of publishing newspaper is totally
used for charitable purposes, then such
business should be considered as incidental,

The Apex Court has categorically held that a
business activity, in order to be incidental, must
be conducted in the course of achieving the
actual object. Further, the court has also held
that business activity shall be determined



under section 11{4A). In other words, there is
no scope of having any commercial activity
under proviso to section 2(15). The relevant
para from page 142 is reproduced as under:

A4, Section 11 [4A ) st be inferprefed
harmonionsly with Section 2(15), with
wihich there is no conflict. Carrying out
activity in the wature of frade, commerce or
basiness, or service in relafion fo sweh
activitics, shoadd be conducted in the cowrre
of achieving the GPU object, and the
incomse, profif or surplus or gains must,
therefare, be incidental, The requiressent in
Section 11{4.A) of maintaining separate
books of accomnt is alvo in line with the
necessity of - demonifrating  that  the
quantitative it preseribed in the provise
ta Section 2(15), has not been breached,
Similarhy, the insertion of Section 13(8),
seventeenth proviss fa Section 10{23C)
and third provise to Section 143(3) (all
wef. 01.04.2009), reaffirm  this
interpretation and bring sniformity across
the rtatutory provisions.”

This Supreme Court ruling will have a very far
reaching implication on the incidental and
other business activities of GPU as well as
other charitable or religious institutions.

Now, an incidental business activity should
have a direct relationship with the
advancement of the main objective. For
example, selling books to students can be
incidental business activity but the same
activity for non-student will not be treated as
anincidental business activity.

Charging Fee Significantly Above Cost
Will Be Treated as Business

The Supreme Court held that any fee or
consideration charged should be nominally
above cost. In other words, in order to be

treated as "trade, commerce or business”, the
amount charged should be significantly above
cost. The relevant para from page 141 is
reproduced as under:

"A.3. Generally, the charging of any
amoint towards consideration for such an
activity (advancing general public ntility),
which i on cosf-basis or nominally above
cost, canmof be conridered o be Vfrade,
commeerce, or business” or any services in
refation thereto, It iy ondy when the charges
are siarkedly or significantly above the cost
incurved by the assessee in guestion, that
they woudd jall within the mischief of
“cess, or fee, or any otber consideration”
towards "trade, commerce or business", In
this regard, the Conrt has clarified throngh
tllustrations what &ind of services or goods
provided on cost or nominal basis would
normally be excluded from the mischief of
trade, commerce, or business, in the body of
the piedgrment.”

Will the Judgement Affect Incidental
Business Activities of All Institutions
Other Than Engaged in GPU

The judgement will have a far reaching effecr
on the incidenral and other business activities
of all category of chantable or religious
insttutions. This judgement 15 not confined
only to GPU as far as business acrivities are
concerned. It may be noted that the Supreme
Court has analysed secton 11(4A) which
applics to the incidental business activities of
all categories of charitable or religious
institutions. Therefore, in our opinion, this
judgement will severely impact all charitable
and religious institutions having incidental
business activities, All charitable insttutions
cannot have any business or commercial
activity which is not directly related with the
advancement of their objectives. Therefore, all
kinds of consulting/commercial contracts,
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export of service or services to non-
beneficiaries will no longer be permissible.

Authorities, Corporations or Bodies
Established by Statute

The Supreme Court has excluded authorities
and statutory corporations such as city
development authority or housing
development authority, etc. The Apex Court
has held that any charges or fees collected by
such institutions shall not be treated as
commercial activity provided the charges are
not significantly above cost. The relevant paras
from page 142 are reproduced as under:

"B.1 The amounts or any money
whatreerer charged by a  statutory
corporation, board or amy ather body sef up
oy the state govermment or  central
governments, for achieving what are
essentially ‘public functions] services’ (seh
as howsing, industrial development, supply
of water, sewage management, supphy of
food  grain, develgpment and town
Planning, i) may resemble  trade,
commerciald, or  business  activitier,
However, simce their objects  are
ersential  for  advancement of  public
parpases/ functions (and are accordingly
restrained by way of statutory provisions),
seh receipls are prima face fo be
excluded from the mischiel of business or
commercial receipts, This &5 in fne with the
larger bench judgments of this conrt in
Ramtany Cogperative Housing Nociefy
and NDMC (supra).

B.2 However, ai the same time, in every

activities ave in fact in the nature of "rade,
comemerce or Duriness" and ar o remd,
wosld bave to comply with the quantified
Limit {as amended from time to tine) in the
proviss to Section 2(15 ) of the IT Act.

B.3 In clanse (b) of Section 10(46) of the
IT At Veomewercial” har the same
meaning as "irade, commerce, business” in
Section 2(15) of the IT Act. Therefore,
simis  charged by sweh  notified  body,
anthority, Board, Trust or Commission
(by whatever wname called) will
require similar consideration - Le., whether
it is at cost with a nominal mark-up or
sigwificantly bigher, to determine if* it falls
within  the  mischiel of  "commercial
activity”. However, in the case af snch
notified bodies, there iv no guantified finit
in Section 10{46). Therefore, the Central
Covernment wowld bave to decide on a
case-by-case basis whether and to what
exctent, exenption can be awarded to bodies
that are notified nnder Section 10(46).

B4 For the period 01.04.2003 to
01042001, a statutory  corporation
coutld claim the benefit of Section 2(15)
having regard fo the judpmeent of  this
Courtin the Gujarat Maritine Board case
(supra). Likewise, the denial of bensfit
wneler Section 10(46 ) after 07.04.20717
does wot preclude a statulory corporation,
board, or whatever sich body nay be calfed,
Sfrom clainding that it ir set wp for a
charitable purpose and seefing exempiion
under Section 10{23C) or ather provisions
af the Aet"

case, the asseising authorities would have
to apply their minds and sorutinize the
records, ta defermine if, and fo what extent,
the consideration or amonnts charged are
significantly bigher than the cost and a
manzinal mark-up. If swch is the case, then
the  receipts wonld indicate  that  the

Interface 40

Statutory Regulators

The Supreme Court has also  excluded
statutory  regulators such as  Instdoute of
Chartered  Accountants of  India, Medical
Council of India, ete. The Apex Court has held
that any charges or fees collected by such



institutions shall nor be treated as commercial
activity provided the charges are not
significantly above cost. The relevant paras
from page 143 are reproduced as under:

"C.1. The income and receipts of statutary
regulatory bodies which are for instarnce,
fasked  with  exclusive duties of
preseribing  curvicalum,  disciplining
professionals and prescribing standards of
profersional conduct, arve prima face not
business or commercial receipts. Hlowerer,
this is sulpect to the caveat that if the
aiseising aunthorities discern that vertain
Einds of activities carried ont Iy swch
regrelatory body involved charging of feer
that are significantly higher than the cost
ancrred (with a nominal mark-wp) or
providing other facilities or services such ar
admission  forms, coaching  classer,
registration proceising fees, efe. at markedly
higher prices, those wowld  constitute
commercial or business receipis. In that
event, the averall gquaniitative  fimit
preseribed in the proviso fo Section 2(135)
(ar amended from fime to fime) bas to be
complied with, if the regulatory bady is fo
b considered as one with charitable
purpose’ eligthle for exemplion under the
IT Ag.

C.2. Like statutory anthorities which
regalate professions, statutory bodies which
certify products (sweh as seeds) based on
standards for gualification, ete. will alvo be
treated simsilarly.”

Trade Promotion Bodies

The Supreme Court held that Trade
Promotion Bodies such as Apparel Export
Promoton Council (AEPC) ete. can be said to
be involved in advancement of objects of
GPU Institutions, even if they collect fees or

charge their members and beneficiaries. The
Apex Court held that any charges or fees
collected by such institutions shall not be
treated as commercial activity provided the
charges are not significantly above cost. The
relevant paras from page 144 are reproduced
as under:

"Badies involved in trade promation (sueh
as AEPC), or set wp with the olgects of
furely advecating for, coordinating and
ASTISHNG Frading organisations, an be raid
to be involved in advancement of elyects of
gemeral public witlity. However, i such
organisations provide addifional services
el as cowrses meant fo skill personnel,
[froviding private renfal spacer in fairs or
trade shows, conswifing services, efc., then
income or receipls from swel activities,
wosded be business or commercial in nature.
I that event, the claim for tax exemption
wondd have fo be again subjected to the
rigors of the provise fo Nection 2(15) of the
IT Aet”

Non-Statutory Bodies

The Supreme Court held thar Non-Statutory
Body such as Education & Research in
Computer Networking (ERNET), National
Internet Exchange of India (NIXT) ete. can be
said to be involved in advancement of objects
of GPU Institutions, even if they collect fees
or charge their members and beneficiaries. The
Apex Court has held thar any charges or fees
collected by such instiutons shall not be
treated as commercial activity provided the
charges are not significantly above cost. The
relevant paras from page 144 are reproduced
as under:

"ELT In the present batch of eases, non-
statutary  bodies  performing  pablic
functions, such as ERNET and NIXI
are engaged i inportant pidlic prrposes.
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The materialy on record show that fees ar
consideration charged by them for the
purpases provided are nominal. In the
civcamstances, & i beld that the raid fwa
asseisees are driven by charitable purposes.
However, the claims of such non-statutory
arganisations performing pablic functions,
will have to be ascertained on a yeardy basis,
and the tax: anthorities must discers from
the records, whether the feer charged are
wantinally above the cost, or have been
increased fo miech higher levels.

E.2. 1¢is beld that though GS'1 Lndia is in

Jact, involved in advancement of general
pullic utility, ity services are for the benefit
of irade and business, from which they
recesve significantly bigh receipts. In the
circumistances, ifs claim for exemption
cannot succeed baving regard to anended
Section2(13). However, the Court does not
rude out any future claim made and being
independently arsessed, if GST is able to
satisfy  that what it provides to it
chistopsers iv charged on cost-basis with af
the mast, a nowsinal mark up.""

Sports Associations

The Supreme Court has reserved its order with
regard to Sports Associations and has directed
the Assessing Officer to adjudicate the martter
afresh.

Private Trusts

The Supreme Court has also  provided
interpretation for private trusts (privately
controlled trust for public charitable
purposes). The judgement of the case: The
Trustees of Tribune Press, Lahore v CIT,
Punjab (1939) 7 I'TR 415, with regard o the
advertisement and other income of
newspapers was discussed. The Court further
passed verdict on the Punjab-Harvana High
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Court judgement in the case: Tribune Trust
Chandigarh vs Commissioner of Income Tax,
ITA No. 62 of 2015 passed on 23 December,
2016. It held that an organisation engaged in
publication of newspaper will be treated as a
GPU institution however, its income from
advertisements etc. cannot exceed the 20%
limit given under section 2(15). The relevant
para from the judgement with emphasis is
reproduced as under:

"245, The publication of advertizements
for consideration, in the opinion of the
cotert, by the newspaper, cannot but be
termed as an activity in the nature of
carrying on business, trade or commerce for
a fee or consideration. That the newspaper
puellished by the trust ("the Tribune") in
this case i fuwded wainly  throwgh
advertisesent i o basis for bolding that
pulilishing  such  advertisements by  the
Trust does mot constitute business. The
olyect of the frust fo involve or engage in
publication af  newspapers. Publishing
advertisements is  obviowsly to  garner
receipis wihich are in the nature of prafit.
Now, by virtue of the amended definition
of Section 2(15), GPU charities can
engage themselves in biesiness or commercial
activity or profit, only if the receipis from
sweh  activities do net exceed  the
quantitative limit of the overall receipis
earned in a given year. Whife the
assessee’s comtention that publication of
advertisement is intrinsically finked with
newspaper activity (thereby fuifilling sub
classe (i) of the proviso to Section 2(15),
Le. an activify in the course of actual
carrying on of the activity towards
advancessent of the obiject) iv acceplable,
nevertheless, the condition imposed by sub-
clasise (i) of the proviso to Section 2(15)
har alvo to be fulfilled. In the present case,
that percentage bad been exveeded, as
evddent frons the record.



246, In the light of the foregoing
discxsiion, this conrt is of the apinion that
the impugned judgment and order of the
Punjal and Haryana High Court cannot
fie sectained, fo the exctent i baddy thai the
Tribune trast is not a GPU charity.
Heowever, baving regard to the factual
analysis, the judgment needs no
interference.”

The impact of this judgement will again have
far reaching effect on all privately controlled
public trusts, which have incidental business or
commercial activity. All such trusts will be
treated as GPU charities but their income from
such advertisement or other incidental
business cannot exceed the 200 limir provided
under section 2(15). The final judgement of
the courtin this regard is reproduced as under:

"No far as the appeal by asvessee-Tribune
Trast és concersed, i bas been beld that
despite advancing general public utility, the
Trust canmot  benefit from  exeniption
offered to entities covered by Section 2{15)
as the records reveal that income received
Srom advertisements, constituted business
or commercial receipts. Consequently, the
limiit preseribed in the proviso to Section
2{15) has to be adbered to for the Trast's
caim of being as a charity eligible for
exemiption, to succeed. Therefore, despite
differing reasoning, this court bas beld that
the impaggned judgmeent of the High Conrt
aves not call for interference.”

Concluding Remarks

In the light of the above, a charitable or
religious institution can have business
activities subject to the following conditions:

{1y The business activity should be related to
the advancement of the objects of GPU

(1)

(i)

(iv)

and therefore, all unrelated business
activities shall no longer be permissible,
even if the entire income s used for
charitable purposes.

The business activity, which is related to
the advancement of the objects, should
be less than 20 of the total receipts of
the organisation. Such business activity
should be separately accounted under
section 11(4A). In case of other
charirable instrton, the 20% limirc shall
not apply, but if the business activity is
considerably above 2004 of the total
receipt of the organisation, then the
organisation itself may be deemed to be
working with a dominant profit motive
and its genuineness as a charitable
organisation itself be under risk.

When fees or any other charge is
collected from the beneficiaries then
such charge should be reasonable and
not significantly higher than the cost. If
the charge is significantly higher than the
cost, then such activity will be treated as
incidental business activity under section
1104A). In case of GPU institutions, the
quantum of such activity cannot exceed
20% of total receipt. In case of other
organisations, though they can have
more than 20% of such activity, if such
incidental business activity is
substantially more than 20%, then their
genuineness as a charitable organisation
itself be under question mark.

All charitable institutions cannot have
any business or commercial activity
which is not directly related with the
advancement of their objectives.
Therefore, all kinds of consulting/
commercial contracts, export of service
or services to non-beneficiaries will no
longer be permissible.
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Tax Audit of NPOs - Audit Report
Under Form 10B and Form 10BB

Introduction

NPOs exempt under Sections 11 and 12 of the
Income Tax Act are required to meet certain
conditions, one of which is the auditing of
their accounts under Secton 12ZA(13(b).
Similarly, the tenth proviso to Section 10{23C)
requires institutions approved under that
clause to have their accounts audited. Trust or
institutions, with income exceeding the
maximum amount not chargeable to tax are
required to get their accounts andited.

Recently, there have been radical changes in
the reporting format of the auditor's report
under Form 10B and 10BB. The amended
forms are comprehensive with many changes
and certifications which were not required
earlier.

CBDT has notified new audit reports in Form
10B and 10BB to be furnished by charitable or
religious trusts and other institutions vide
Notification No. 7/2023, dated 21-02-2023,
As per the amended Rules, common forms are
being prescribed for the organisations
registered  under  section 12ZAB and  the
organisations approved under section
10{23C), and the distinction for use of Form
10B and 10BB is made on the basis of
specified situations, mainly on the basis of
total income of the trust/institution exceeding
INR 5 crore without giving effect of Section
11, 12 & 10(23C), or receiving foreign
contribution or, on the basis of amount
applied outside India.
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In other words, Form 10B shall be used in the
following circumstances:

(iy  Organisations having total income of
IMNEB 5 crore or more,

(i)  Organisations that have received foreign
contriburion,

(itf) Organisations that have :1ppli::c] income
outside the country.

For all other organisations, Form 10BB shall
be used.

Requirement of Audit

It is mandatory for a trust to get its books of
accounts audited to avail the exemption under
Section 11 and Section 12, The relevant extract
of section 12A01)(h) is as under:

“(b) where the tatal income of the tfrust or
inititnition as compasted snder this At without
prving effect fo the provisions af sections 17 and
12 excoeeds the maxcimum amount which is wot
chargeable to income-tax in any previons year,-

1)

(i) the acconnts of the trust or institution for
that year bave been aundited by an
acconrtant defined in the Faplanation
below sul-section (2) of section 288 before
the pecified date referred to in section
4448 and the pervon in receipt of
the  incomre  farnishes by that  date



the repart of such andit in the preseribed
form duly signed and verified by such
accountand  and  sefting  forth  swch

particulars, as may be prescribed;”

Therefore, if the income of the
trust/institution without giving effect to the
provisions of sections 11 and 12 exceeds the
maximum amount which is not chargeable to
income-tax, it 1s mandatory for a
trust/institution to get their accounts audited
before the specified date and also furnish the
audit report by that date.

Pre-Amended Rule 16CC and Rule 17B

Rule 16CC and Rule 17B provides for the
format of audit report to be used by the
charitable institutions registered under section
12AB or approved under section 10(23C).

Prior to the Notification No, 7/2023, dated
21-02-2023, Rule 16CC provided Form 10BB
for the organisations approved under section
10{23C) and Rule 17B, provided Form 10B for
the organisations registered under section

12AB.

Hence, two separate forms were used for two
different tvpes of organisations. Form 10B
was used for organisations registered under
section 12AB, and Form 10BB was used for
organisations approved under section
10(23C).

Amended Rule 16CC & Rule 17B w.e.f. 01-
04-2023

Rule 16CC and Rule 178 of the Income-Tax
Rules, 1962 have been substitured wee.f, 01-04-
2023 wide Income-tax amendment (3rd
Amendment) Rules, 2023,

CBDT has notified new audit reports in Form
108 and 10BB to be furnished by charitable or
religious trusts and other institutions vide
Notification Mo, 7/2023, dated 21-02-2023.

As per the amended Rules, common forms
have been prescribed for the organisations
registered under section 12AB and the
organisations approved under section10{23C).
The distinction for use of Form 10B and 10BB
is made on the basis of specified
circumstances:

: Form 10B is required to be used if the
total income of the trust/institution
exceeds INR 5 crores without giving the
effect of Section 11, 12 & 10(23C),
otherwise Form 10BB will be used.

Form 10B is required to be used if the
organisations have received foreign
contribution even if the income is below
INE 5 crores,

s Form 10B is required to be used if the
income is applied outside India, even if
theincomeis below INR 5 crores.

Amendments at a Glance

In the Income - Tax Rules, 1962, hereinafter
referred to as the Principal Rules, Rule 16CC
has been substituted as follows:

"Rule 16CC. Form of report of audit
prescribed under tenth proviso to
section 10(23C).- The repart of audit of the
acconts of a fund or institution or frust or any
university or other educational institution or any
haghital or  other medical mstitution which i
required to be furnished wnder clawse (b) of the
fenth provisa to clanse (23C) of section 10 shall
e £11-
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()

()

Fars Wo, T0OB where;

{#)  the tatal income of swch fund or institution
or frust or aniversify or ofber educational
instrtution or bogpital or other meedical
institution, without piving effect fo the
provisions of the sub-clanses (iv), {v), (ve)
and (via) of the said classe, exceeds rupees
[five erores during the previons year; or

(it} swch fund or institution or frust or
sniversify or other educational imstitulion
or bospital or other medical institution bas
received anmy foreign contyibution during the
previous year; or

(i) such fund or institution or trust or
wniversity or other educational institution
aor bagpital or other medical institntion bas
applied any part of it income outside
Lndia diering the previons year;

Farme No. 10BB i other caves.

Explanation.- Tor the purposes of sub-
dlanse (I1) of clanse (a), the expression “foreign
contribution’ shall bave the same meaning
asvigned to it in clanse (b) of sub-section (1) of
section 2 of  the Foreign Contribution
{Regslation) Act, 2000 (42 of 2070)."

(i) the ltolal iwcome of owch trast or
anstitntion, without giving effect fo the
prrovisions of sectrons 11 and 12 of the
At exceeeds rupees five eroves during the
Jprevious year; or

(i) swel frast or institution bas received any
Joreign contribution during the previous
yeary or

(12} sach frust or institution has applied any
Jart of i sncome ontside Dndia during the
Jprevions year;

() Fors Nea, 1088 in other cases.

Explanation.- For the purposes of
sib-clawse (1) of  clawse (), the
expression foreign contribaiion” shall
have the same nieaning assigned fo it in
claiese (b} of sub-section (1) of section 2
of the Foreign Contribution (Regnlation)
Aet, 2010 (42 of 20710)."

Summary of Amended Rules

Who is required to file Form 10B 7

The trusts or institutions registered under
Section 12AB or approved under Section

In the principal Rules, Rule 17B has been 123C) who satisfy anv of the following

conditions must file an audit report in Form

10B:

substtuted as follows:

"17B. Audit report in the case of
charitable or religious trusts, etc, - The
repart of auwdit of the accomnts of a frust or
institution which ir required to be furniched
sttcler sab-clawse () of clawse () of subsection
(1) of section 1224, shall be in-

(@) FormNo. 10B where-
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(a)

If the total income of the trust or
instiution, without giving effect to the
provisions of sections 11 and 12 or
Section 10(23C) (iv), (v), (vi), (via) of the
Act, exceeds rupees five crores during
the previous year; or



{b) If such trust or institution has received
any foreign contribution during the
pr{_'vinus E'Cﬂr; 0r

{¢) If such trust or institution has applied
any part of its income outside India
during the previous year.

Who is required to file an audit report in

Form 10BB?

The rtrusts or instiutions registered under
Section 12AB or approved under Section
10{23C) not falling into any of the above
mentioned criteria must file an audit report in
Form T0BB. Hence, reporting in Form No.
10BB must be used if all of the following
situations are satisfied:

{a) [If the total income of the tust or
institution, without giving effect to the
provisions of sections 11 and 12 or
Section 10(23C) (iv), (v), (vi), (via) of the
Actis up torupees five crores; &

{(by If such trust or institution has not
received any foreign contribution during
the previous year; &

{c) If such trust or insdrution has not
applied anv part of its income outside
India during the previous vear.

Points to be noted:

{a) If the orpanisation receives even a single
rupee as foreign contribution, then
such organisation is required to choose
Form 10B, despite the fact that the total
income of the trust/institution is much
less than the specified limit of INR 5
crores. [t may further be noted that Form
10B shall also apply in cases where the

organization has earned bank interest
from FC funds.

(b} It may also be noted that in case an
organisation is registered under FCRA
but has not received any foreign
contribution, including bank interest
from the FC bank account and it has not
applied any income outside India, then
such organisation shall have to choose
Form 10B or Form 10BB, depending
upon its total income withour giving
effect of Section 11 & 12,

Form 10B and Form 10BB

The audit report in Form 10B/10BB consists
of two parts:

(a)  Audit Report
by  Annexure

Every year, a trust is required to prepare
financial statements such as the balance sheet
and income and expenditure statement based
on its books of accounts. An audit report is
then prepared to assist the Income-tax
department in verifying whether the assessee
has complied with the provisions of sections
11 to 13 and Section T23C) of the Act.

The auditor is required to provide an opinion
in the audir report stating that the balance
sheet and profit and loss account/income and
expenditure account of the entty for the vear
ended are in agreement with the books of
account maintained by the entity. Additionally,
the auditor must provide an opinion stating
that proper books of account have been
maintained at the registered office of the entity
and that the particulars given in the annexure
are true and correct, subject to any
observations or qualifications.
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Comparison of the Amended Format of
the Audit Report with the Previous Format

On comparing the newly amended format of
the audit report with the previous one, we have

identified the following differences:
(1)  Financial Statement to be examined,

(i) Information on place of maintaining of
books of account,

{ii)) Opinion by the Auditor on the Financial
Staterment,

{iv) Opinion by the Auditor on annexure
forming partof Form 10B/10BB,

Financial Statement to be
examined

Pre-Amended:

The auditor was required to examine the
Balance Sheet and the Profit & Loss Account.

Amended:

According to the amended tormat, the anditor
is required to provide certification for the
Balance Sheet, Income & Expenditure
Account or Profit & Loss Account.

Analysis:

The inclusion of the term "Income &
Expenditure Account” is appropriate in the
context of NPOs. However, allowing the
option to include either Income &
FExpenditure Account or Profit & Loss
Account, while continuing to refer the latter as
a financial statement, requires further clarity.
In most cases, it is deemed appropriate that
auditors should include the Balance Sheet and

Intertac: 48

Income & Expenditure Account.

Further, the Receipt and Payment account has
not been referred to as one of the financial
statements, even though most of the income

and application are considered on a cash basis.

Information on place of
maintaining of books of account

Pre-amended:

The auditor was required to certify that, in
their opinion, proper books of account have
been maintained by both the head office and
branches, and that they have received all
necessary books of account and returns for
the audit. However, there was no requirement
to include information about the location
where the books of account are maintained.

Amended:

The amended format requires Auditors to
include the following:

“Inn * ey} oair opinion, proper books of accomnt bave
been miaintained at the registered

office of the abore named frand or trast or institation or
university or other edwcativnal institution or hogpital or
other medical institution at the address mentioned af
row 11 of the Annexcure”

Analysis:

It is important to note that Rule 17AA
mandates the maintenance of books of
account and requires that they are to be kept at
the registered office of the organizadon.
However, if the books of account are
maintained at a locaton other than the
registered office, the Assessing Officer must
be notified within a specified time frame. This
modification in the audit report format is in



line with the new requirement of Rule 17A
regarding the maintenance of hooks of
account.

Opinion by the Auditor on the Financial
Statement:

Pre-amended:
The auditor was required to report that:

{ii  in the case of the balance sheet, of the
state of affairs of the above named
trust/Insttuton as at ..o eiieieea..,

and,

(i)  inthe case of the profitand loss account,
of the profit or loss of its accounting
yearendingon ...,

Amended:

As per the modified formart the auditor is
required to report that:

{i)  in the case of the balance sheet, of the
state of affairs of the above named *
fund or trust or institution or university
or other educational institation or
hospital or other medical institution as
on; and

(i) in the case of the Income and
Expenditure account or Profit and Loss
account, of the income and application/
profit or loss of its accounting year

:.:nding (571 U
Analysis:

The key distinguishing feature in the opinion
part is the use of the words "in the case of
Income and Expenditure Account, of the
income and application of its accounting
vear ending on ........". This is the most

approptiate inclusion in the opinion part
because as per the present scheme of taxation,
the amount of "application” is required to be
computed which is a broader term then
"expenditure”. However, the financial
statements are still referred to as "Income &
Expenditure Account" not "lncome &
Application Account”.

However, as the new formar requires the
opinion on the amount of application, then
the Income & Expenditure Account must
include even the Capital expenses and the
amount applied out of the loan, etc. so that the
amount of application to be computed under
Income Tax Actis duly reflected in the Income
& Expenditure Account.

Opinion by the Auditor on annexure
forming partof Form 10B/10BB:

Pre-amended:

There was no requirement for making separate
certification on the Annexure forming part of
Form 10B, though it was mentioned in the
audit report "the prescribed partculars are
annexed hereto "

Amended:
The amended format requires opinion on -

“In *myfonr opinion and to the best of *myfour
information and according to explanations given fo
Fome [ 15, the particulars given in the Annexcaire are frie
awd correct subject to following  observations or
guealifications, i any-

o
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Analysis:

This new requirement removes any ambiguity
regarding whether the auditor should audit the
annexure forming part of the audit report.
Now, the auditor is required to audit the
annexure and provide a cerdfication whether
the annexure is true and correct.

Comprehensive Changes in Annexure to
Audit Reportin Form 10B & 10BB

The Annexure to Form 10B & 10BB is a
statement of particulars - that forms part of
the audit report. The auditor is required to give
an opinion on whether the particulars given in
the Annexure are true and correct subject to

the observations or qualifications, if any.

There are comprehensive changes in the
contents and requirements of the annexure
forming part of Form 10B and Form 10BB.
The annexure forming part of Form 10BB
consist of 15 sections and 6 schedules,
whereas the annexure forming part of Form

10B consist of 20 sections and 19 schedules.
Overview of Annexure to Form 10BB

The Form 10BB consists of fifteen sections,
each has either one of more rows requiring
information to be furnished against that
particular section, In some case, schedules are
also required to be filled in. A snapshot of

information asked in the Annexure is as under:
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5. Section Information | Schedules
M. TOWS Applicable
1. | Basic Details 01-04
2. | Legal or-08
3. | Management 9
4. | Commencement 10

of Actvires
3. | Details of place 11
where hooks of
accouts and
other documents
have heen
maintained
G. | Voluntary 12-20
Contrbution
7. | Income o be 21-22
applicd
8. | Applicaton of 23-24 TDSs
Income Disallowed,
H0A3),
'4‘.'1"'.{3-"\.},
2. | Secton 115BBI 25
10, | Sectaon 115BBC 26
11. f\PP]icarinn of 27
Income our of
different sources
12, | Persons referred 28-29
to in
Sectionl 3(3)
13, | Specified 30-31
Winlaton
14, | TDS/TCS as per 32 Schedule
the Provisions of TS/ TCS,
(:huptcr VII-B or Starement of
Chapter VII-BBE TDS/ TCS,
Interesr on
TS/ TCS,




Overview of Annexure to Form 10B

The Annexure to Form 108 is a statement of
particulars that forms part of the audit report.
The auditor is required to give an opinion on
wherher the particulars given in the Annexure
are true and correct, subject to the
observations or qualifications, if any. The
Form 10B consists of a number of secdons,
cach section has either one or more rows
requiring information to be furnished against
that particular section. In some cases,
schedules (total twenty-nine schedules) are

required to be filled in as applicable.

A significant portion of Form 10B is identical
to Form 10BB. However, upon comparing the
two annexures, it is apparent that additional
information is required in Form 10B, which

can be summarized as follows:

a)  Additional sections are required to be

filled with orwithout schedule.

b)  Additional details for certain sections

already covered in form 10BB,

a)  Additional sections included in Form
10B

A snapshot of additional sections asked in the

Annexure is as under:

LR Section Information | Schedules
Mo, TOWS Applicable
1, Registration 9

Details
2. | Objecrs 11-12
3 Advancement of 15-16
GIPU
4, Busingss 17
Undertaking
5. Business 18
Incidental 1o
Ohjects
G, | TDS on Receipis 19
T, Oither Income 35 Schedule
Corpus
3. | Capital Assets 36
0. 13010 and 22" 39 Schedule
proviso o TDS
secton L0230 Disallovwable,
40A(3),
4OA3A)
10, | Expenditure 49
incurred for
religious
purposes
b) Additional details for the sections

already covered in Form 10BB

The additional details required for the
common sections which are already
covered in Form 10BB are summarised
in Annexure 1 enclosed here with,
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THE ADDITIONAL DETAILS REQUIRED IN FORM 10BB

Annexure 1

Sl | Section Form | Form | Additional info required in 10B Schedules
No. BB | 10B Applicable
. | Commencement of 1] 13 Starus, dare and URN of registration.
Activities
2. | Details of place 11 14 Nature of books of accounts, whether
where books of maintained in computer system and
accounts and other whether books have been audired,
documents have
been maintained
3. | Voluntary 1220 | 21227 | 1) Donations not reported in Form 0B o | Schedule
Contribution be further gr:mprx! into donarions received Corpus, FC
u/s B0G, Donatdon in kind, anonymous
domation, ete.
2y VC forming part of corpus classified into:
i) Corpus donation for temples u/s 8006
2)b)
i1} Orcher Corpus donation invested in
specified mode as per 11{5)
4 Application of 2524 | 31-32 Uy Application of Income to be classified Schedule
Income purpose ~wise with bifurcation of each Corpus, LB, TDS
putpose inte electronic and other than Dizallowed,
clectronic as per Rule 6 AABA 40A(3), 40A3A),
_ - DI & DA, AC &
2) Dretails for application in cxcess of 50 lacs ACA
required,
3) Bifurcarion of application into Capital
and revenue.
5. Section 113881 25 33 Derails of varous income u/s T13BB] to he
specified.
6. | Applicadon of a7 37-38 | 1) Source of application o be further Schedule

Income out of

different sources

clasgified into  electronic modes and other
than eleceronic modes referred in Rule

BAARA.

2y Deetails for application in excess of 50 lacs

s a single persom,

Corpus, LB, AC,
{B] ]
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&l | Section Form | Form | Additional info required in 10B Schedules
No. BB | 10B Applicable
7. Petsons teferred o 2829 | 4142 Schedule 5P-a,
in 13(3) SP-b, 3P-¢, 5P-d,
SP-elfe?, 5P
f1,/12, SP-g, 5P-h
B Specified Vielatdon 30-31 [ 43-44 Schedule Cther
Viclation
i Others (Independent) | 26,32 20, Addinonal informarion regarding deduction | Schedule TS/
45-49 claimed u/s 10 other than TOD 100230, | TCS, Statement

L4y and whether loan aken/repaid in
violation of 26935, 269T and  amount
received exceeding the limit specified in

section 20957T,

of TDS/TCH,
[ntereston TS/
TCS, 26955,
2698T, 20697
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Extension of Date for Filing
Form 10A and 10AB

Background and Context

As per the new registration scheme effective
from 1st April, 2021, all the existing trusts were
required to apply for registration/approval,
initially within three months i.e., on or before
30.,06.2021. However, on consideration of
difficulties in the filing of Form No. 10A, the
Central Board of Direct Taxes (the Board) in
exercise of the powers conferred upon it
under Section 119 of the Act had extended the
due date for filing Form No. T0A ull 25.11.22
vide Circular No. 22 of 2022 dated 01.11.2022.
However, many organisations missed the date
for getting their 12AA, 10{23C) and 80G
registration renewed and lost their exempt
status.

Many organisations received tax demand for
assessment year falling after 1se April 2021 and
also became subject to cancellation
proceedings and were also subjected to Exit
Tax under section 115TD after the
amendment made by Finance Act, 2023, In
other words, genuine charitable organisations
not only lost the exempt status but also were
subjected to tax demands. The reason for all
the miseries was failure to file renewal
application in ime.

Similarly, many organisations which were
provided provisional registration failed to
apply for converting into regular five-year
registration in Form 10AB within 6 months of
commencement of activity or 6 months prior
to the end of the provisional registration
period. There are instances where the
CIT(Exemption) rejected the application for
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five-year registration due to delay in filing of
Form 10AB and consequently such
organisations also lost their exempt status.

CBDT has issued a Circular No, 6 of 2023
dated 24th May 2023 (enclosed as Annexure
1) providing great relief to all such trust and
NGOs by extending the date for filing of
Form 10A and Form 10AB upto 3th
September 2023, This Circular also addressed
certain practical difficulties arising out of
amendment made by Finance Act 2023,

The issues arising out of the CBDT Circular
and the various other relief granted have been
discussed in this issue.

Summary of Circular

The Extension of due date of Filing of Form
10A and Form 10AB extended to 30.09.2023.
It may be noted that Form 10A was required to
be filed by all organisations having section
12AB, section 10{23C) and 80G registration
valid as on 31st March 2021. The Form 10AB
was required to be filed within 6 months of
commencement of activity or 6 months prior
to the end of provisional registration period by
all those organisations which had obtained
provisional registration.

It may be noted that the extension of date for
filing Form 10A has been extended to
30.09.2023, so that all the three types of
registration/approval i.e. under section 12AA,
section 10(23C), and 80G having validity as on
31st March, 2021 can apply for registration
/reapproval in terms of new scheme of



registration. [t may also be noted that the
extension of date for filing Form 10A has been
extended to 30.09.2023 for all the three types

of registration/approval ie. under section
12AA, section 10{23C), and 80G.

It may be noted that the extension of date for
filing Form 10AB has been extended to
30.09.2023 only for registration/approval ie.
under section 12AB and section 10{23C).
There is no such extension for registration
under Section 80C.

All pending applications in Form 10AB with
CIT(E) shall be considered as walid
applications. Further, all applications which
were rejected earlier, solelv on account of
missing of due date, shall be considered again
on submission of fresh Form 10AB,

The exit tax proceedings under Section 115TD
will not be applicable for all applications made

till 30.09.2023,

It is clarified that the provisional approval or
provisional registration shall be effective from
the assessment vear relevant to the previous
vear in which the application is made and shall
be valid for a period of three assessment vears.

The due date for furnishing of statement of
donation in Form No. 10BD and the
certificate of donation in Form No. 10BE in
respect of the donations received during the
financial year 2022-23 has been extended to
30.06.2023,

The statement of accumulation in Form No.
10 and Form No. 9A is required to be
furnished at least two months prior to the due
date of furnishing return. However, the
accumulation/deemed application shall not be
denied to a trust as long as the statement of
accumulation/deemed application is
furnished on or before the due date of
furnishing the return.

Account payee cheque drawn on a bank or an
account payee bank draft shall also be included

in "electronic modes"” in Form T0B and Form
10BB.

Organisations Who Did Not Apply for
Fresh Registration/Approval Under
Secrion 12AB, 10(23C), and 80G

As per the new registration scheme effective
from 1st April, 2021, all the existing trusts were
required to apply for registration/approval on
or before 30,06.2021. However, on
consideration of difficulties in the electronic
filing of Form No. 10A, the CBDT had made
several extension of the due date for filing
Form No. 10A asunder:

to 31.08.2021 vide Circular No.12 of
2021 dated 25.06.2021,

- to 31.03.2022 wvide Circular No. 16 of
2021 dated 29.08.2021,

- and further till 23.11.22 vide Circular Mo,
220f 2022 dated 01.11.2022,

Such registration/approval shall be valid for a
period of 5 yvears. Thus, all trust existing as on
31.03.2021 were required to apply for fresh
registration/approval and once the
registration/approval is granted, it is valid for
five vears.

Several trusts failed to file Form 10A within
the extended due date, in order to mitigate
genuine hardship, the CBDT, in exercise of the
power under section 119 of the Act, extends
the due date of making an application as
under:

- If no application for fresh
registration/approval is made so far

Form No. 104, in case of an application
under clause (i) of the first proviso to
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clause (23C) of section 10 or under sub-
clause (i) of clause (ac) of subsection (1)
of section 12A or under clause (i) of the
first proviso to sub-section (5) of section
806G of the Act, till 30,09.2023 where the
due date for making such application has
expired prior to such date.

- Trust who have missed the deadline
of 25/11/2022 and subsequently
applied for provisional registration/
approval

It is also clarified that where trusts have
missed the deadline of 25.11.2022, for
making an application for registration,/
approval in Form No. 10A, and have
subsequently furnished Form No. 10A
secking provisional registration/
approval, the relevant functionality on
the e-filing portal may be used for
surrendering the Form No. 10A seeking
provisional registration/approval and
such trusts can make a new application in
Form No. 10A for registration,/ approval
within the extended period up to

30.09.2023,

Provisionally Registered Organisations
Wheo Failed to Apply for Conversion into
Regular Registration Within Due Date

All new trusts are required to apply for
provisional registration/approval at least one
month prior to the commencement of the
previous year relevant to the assessment year
from which the said registration/approval is
sought. Such provisional registration/
approval is valid for a maximum period of
three years.

Such provisionally registered /approved trusts
are required to apply again for regular
registration/approval in Form No. 10AB at
least six-months prior to the expiry of the
period of provisional registration/approval or
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within six months of the commencement of
activities, whichever is earlier. Many
organisations missed the dead line for applying
for regular registration and in such cases the
CBDT Circular dated 24.05.2023 provides as

under:

- If no application has been made so
far:

Form No. 10AB, in case of an
application under clause (iii) of the first
proviso to clause (23C) of section 10 or
under sub-clause (iii) of clause (ac) of
subsection (1) of section 12A of the Act,
tll 30.09.2023 where the due date for
making such application has expired
prior to such date.

- If application has already been made
but beyond the specified time line but
orderis yet to be passed

It may also be noted that the extension
of due date as mentioned above shall
also apply in case of all pending
applications under clause (i) of the first
proviso to clause (23C) of section 10 or
sub-clause (i) of clause (ac) of sub-
section (1) of section 12A of the Act, as
the case may be. Hence, in cases where
the trust has already made an application
in Form No. 10AB under the said
provisions but such application has been
furnished after 30.09.2022 and, where
the Principal Commissioner or
Commissioner has not passed an order
before the issuance of this Circular, the
pending application in Form No. 10AB
may be treated as a valid application.

- If application made in form 10AB has
been rejected solely on the ground
that application was furnished after
the due date



Further, in cases where the trust had
already made an application in Form No.
10AB, and where the Principal
Commissioner or Commissioner has
passed an order rejecting such
application, on or before the issuance of
this Circular, solely on account of the
fact that the application was furnished
after the due darte, the trust may furnish a
fresh application in Form No. 10AB
within the exrended time Le. 30,09.2023,

Exit Tax Under Section 115TD Will Mot
Apply

The Finance Acrt, 2023 has, inter-alia, amended
section 115TD of the Act and provided that
the Trust who faled to apply for re-
registration/approval or failed to apply for
converting provisional registration to regular
registration , within the specified time, shall be
made liable to tax in accordance with the
provisions of section 115TD of the Act. This
amendment has come into effect from
01.04.2023 and therefore applies to
assessment year 2023-24 and subsequent
ASSESSMENt Years.

It is clarified that the trusts mayv now apply for
registration/approval under clause (i) or clause
(i) of the first proviso to clause (23C) of
section 10 or sub-clause (i) or sub-clause (i) of
clause {ac) of sub-section (1) of section 12A of
the Act by 30.09.2023 and where such
application is made by the said date and
registration/ approval is granted, the
provisions of clause (iii) of sub-section (3) of
section 115 TD of the Act shall not apply on
account of delay in making application in
accordance with the provisions of clause (i) or
(iif) of the first proviso to clause (23C) of
section 10 or sub-clause (i) or (iii) of clause (ac)
of sub-section (1) of section 12A of the Act.

Statement of Donation & Certificate of
Donation for the FY 2022-23; Timeline

Extended to 30th June, 2023

The deduction under section 800G of the Act
in respect of a donation made by a donor to a
fund or institution referred to in sub-clause (iv)
of clause (a) of subsection (2) of section BOG,
shall be allowed to the donor only if a
statement of such donations is furnished by
the donee in Form 10BD. The certificare of
such donation is required to be provided in
Form No. 10BE. Further, Form No. 10BD
and Form No. 10BE are required to be
furnished on or before the 3lst May,
immediately following the financial vear in
which the donation is received.

In view of extension provided to funds or
mnstitutions seeking approval under subsection
(5) of section BOG of the Act, as discussed in
paragraph 5(i), in the exercise of the power
under section 119 of the Acr, the CBIDT has
also extended the due date for furnishing of
statement of donation in Form No, 10BDD and
the certificate of donation in Form No. 10BE
in respect of the donations received during the
financial year 2022-23 to 30.06.2023.

Provisional Registration/Approval sha zll
be Effective from the Assessment Year
Relevant to the Previous Year in Which

Application is Made

The CBDT Circular clarified that in case of
trusts, funds or institutions seeking provisional
approval or provisional registration, the said
provisional approval or provisional
registration shall be effective from the
assessment year relevant to the previous vear in
which the application is made and shall be valid
for a period of three assessment years subject
to the provisions of clause (iii} of the first
proviso to clause (23C) of section 10 orin sub-
clause (iii) clause {ac) of sub-secton (1) of
section 12A or clause (iii) of the first proviso to
sub-section (5) of section 80G of the Act, as
the case may be.
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Accumulation/Deemed Application Will
Mot Be Denied, If Form 9A or Form 10 is
Mot Filed by Due Date but Filed Before
Due Date of Filing of Return

The Finance Act, 2023 has made amendments
to provide that Form 9A and Form 10 shall be
filed ar least two months prior to the due date
of furnishing return of income, under sub-
section (I} of section 139, The Circular has
clarified that the statement of accumulation in
Form No. 10 and Form No. 9A is required to
be furnished ar least two months prior to the
due date of furnishing return of income so
that it may be taken into account while auditing
the books of account. However, the
accumulation/deemed application shall not be
denied to a trust as long as the statement of
accumulation/deemed application is
furnished on or before the due date of
furnishing the return as provided in sub-
section (1) of section 139 of the Act.

Clarification on Electronic Mode for the
Purpose of Form10B & 10BB

The Circular clarified that for the purposes of
Form No. 10B and Form No. 10BB electronic
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maodes referred to in para 18 are in addition to
the account payee cheque drawn on a bank or
an account payee bank draft or use of
electronic clearing system through a bank
account, The Rule 6 ABBA of the Income-Tax
Rules, 1962 covers the following under
elecrronic modes:

fa) CreditCard;

by Debit Card;

() NetBanking;

(d)  IMPS {Immediate Payment Service);
(e) UPIL(Unified Payment Interface);

(fy  RTGS (Real Time Gross Settlement);

(g} NEFT (National Electronic Funds
Transfer); and

(h}  BHIM (Bharat Interface for Money)
Aadhar Pay.

Annexure 1: CIRCULAR NO. 6 OF 2023
DATED 24.05.2023



ANNEXURE-1: Circular No. 6 of 2023

F. No.370133/06/2023-TFL
Government of India
Ministry of Finance
Department of Revenue
Central Board of Direct Taxes
(TPL Division)
Dated: 24th May, 2023

Sub: Clarification regarding provisions relating to charitable and religious trusts - reg,

L. Income of any fund or institution or trust or any university or other educational institution or
any hospital or other medical institution referred to in sub-clause (iv) or sub-clause (v) or sub-clause
(vi) or sub-clause (via) of clause (23C) of section 10 of the Income-tax Act, 1961 ( “the Act™) or any
trust or institution registered under section 12AA or section 12AB of the Act (hereinafter referred to as
“the trust™) is exempt subject to the fulfilment of the conditions provided under relevant sections of
the Act. Taxation and Other Laws (Relaxation and Amendment of Certain Provisions) Act, 2020
amended the provisions related to application by a trust for registration or approval by amending the
first and second proviso to clause (23C) of section 10, clause (ac) of sub-section (1) of section 12A of
the Act, inserting section 12AB of the Act and amending the first and second proviso to sub-section

(5) of section 830G of the Act. The amended provisions provide for the following:

{a) All the existing trusts were required to apply for registration/approval on or before 30.06.2021.
Howewver, on consideration of difficulties in the electronic filing of Form No. 104, the Central
Board of Direct Taxes (the Board) in exercise of the powers conferred upon it under Section 119
of the Act extended the due date for filing Form No. 10A in such cases to 31.08.2021 vide
Circular No.12 of 2021 dated 25.06.2021, to 31.03.2022 vide Circular No. 16 of 2021 dated
29.08.2021 and further till 25.11.22 vide Circular No. 22 of 2022 dated 01.11.2022. Such
registration/approval shall be valid for a period of 5 years. Thus, existing trusts are required to
apply for fresh registration/approval and once the registration/approval is granted it is valid for
five years.

(b) New trusts are required to apply for provisional registration/approval at least one month prior to
the commencement of the previous year relevant to the assessment year from which the said
registration/approval is sought. Such provisional registration/approval is valid for a maximum
period of three years.

(¢) Provisionally registered/approved trusts will again need to apply for regular registration/approval
in Form No. 10AB at least six months prior to the expiry of the period of provisional
registration/approval or within six months of the commencement of activities, whichever is

earlier. This registration/approval is valid for a period of five years. On consideration of
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difficulties in electronic filing of Form No.10AB, the Board in exercise of its powers under
section 119 of Act extended the due date for electronic filing of Form No. 10AB to 30.09.2022
vide Circular No 8 of 2022 dated 31.03.2022.

(d) The trusts once approved/registered for five years are required to apply at least six months prior
to the expiry of the period of five years.

(e) The deduction under section 80G of the Act in respect of a donation made by a donor to a fund
or institution referred to in sub-clause (iv) of clause (a) of sub-section (2) of section 80G, shall
be allowed to the donor only if a statement of such donations is furnished by the donee in Form
10BD. The certificate of such donation is required to be provided in Form No. 10BE. Further,
Form No. 10BD and Form No. 10BE are required to be furnished on or before the 31st May,

immediately following the financial year in which the donation is received.

2. Representations received from stakeholders requesting for clarity on provisions related to trusts

are dealt with as under:

Clarification regarding application of section 115TD for failure to apply to registration/approval

3. Finance Act, 2023 has, inter-alia, amended section 115TD of the Act, so as to provide that the
accreted income of the trusts not applying for registration/ approval, within the specified time, shall be
made liable to tax in accordance with the provisions of section 115TD of the Act. This amendment has
come into effect from 01.04.2023 and therefore applies to assessment year 2023-24 and subsequent

assessment years.

4, Representations have been received stating that several trusts have not been able to apply for
registration/ approval within the required time due to genuine hardship. This has also led to rejection
of applications simply on the ground that these were delayed. As mentioned in para 1(a) above, the
last date for filing an application by the existing trusts seeking registration/ approval was extended to
25.11.2022 vide Circular No. 22 of 2022 dated 01.11.2022. Further, as stated in 1(c) above, the due
date for furnishing application for registration/approval by the provisionally registered/approved trusts
was extended till 30.09.2022. These trusts shall be subject to tax under section 115TD of the Act in
accordance with the provisions of the said section, as amended by the Finance Act, 2023 if the
application is not made by 25.11.2022 or 30.09.2022, as the case may be.

- In order to mitigate genuine hardship in such cases, the Board, in the exercise of the power

under section 119 of the Act, extends the due date of making an application in,-

(i) Form Mo. 10A, in case of an application under clause (i) of the first proviso to clause (23C)
of section 10 or under sub-clause (i) of clause (ac) of sub-section (1) of section 12A or under
clause (i) of the first proviso to sub-section (5) of section 80G of the Aet, till 30.09.2023 where

the due date for making such application has expired prior to such date;
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(ii) Form No. 10AB, in case of an application under clause (iii) of the first proviso to clause
(23C) of section 10 or under sub-clause (iii) of clause (ac) of sub-section (1) of section 12A of
the Act, till 30.09.2023 where the due date for making such application has expired prior to

such date.

6. In view of the above, trusts may now apply for registration/approval under clause (i) or clause (iii)
of the first proviso to clause (23C) of section 10 or sub-clause (i) or sub-clause (iii) of clause (ac) of
sub-section (1) of section 12A of the Act by 30.09.2023 and where such application is made by the
said date and registration/approval is granted, the provisions of clause (iii) of sub-section (3) of section
115TD of the Act shall not apply on account of delay in making application in accordance with the
provisions of clause (i) or (iii) of the first proviso to clause (23C) of section 10 or sub-clause (i) or (iii)
of clause (ac) of sub-section (1) of section 12A of the Act.

7. It may be also noted that the extension of due date as mentioned in paragraph 5(ii) shall also
apply in case of all pending applications under clause (iii) of the first proviso to clause (23C) of
section 10 or sub-clause (iii) of clause (ac) of sub-section (1) of section 12A of the Act, as the case
may be. Hence, in cases where the trust has already made an application in Form No. 10AB under the
said provisions but such application has been furnished after 30.09.2022 and where the Principal
Commissioner or Commissioner has not passed an order before the issuance of this Circular, the
pending application in Form No. 10AB may be treated as a valid application. Further, in cases where
the trust had already made an application in Form No. 10AB, and where the Principal Commissioner
or Commissioner has passed an order rejecting such application, on or before the issuance of this
Circular, solely on account of the fact that the application was furnished after the due date, the trust
may furnish a fresh application in Form No. 10AB within the extended time provided in paragraph
5(ii) i.e. 30.09.2023.

8. It is also clarified that where trusts have missed the deadline of 25.11.2022, as mentioned in
para 1(a) above, for making an application for registration/ approval in Form No. 10A, and have
subsequently furnished Form No. 10A seeking provisional registration/approval, the relevant
functionality on the e-filing portal may be used for surrendering the Form No. 10A seeking
provisional registration/approval and such trusts can make a new application in Form No. 10A for

registration/ approval within the extended period up to 30.09.2023, as mentioned in paragraph 5(i).

Extension of due date for furnishing of Form No. 10BD.

9. In view of extension provided to funds or institutions seeking approval under sub-section (5) of
section 80G of the Act, as discussed in paragraph 5(i), in the exercise of the power under section 119

of the Act, the Board also extends the due date for furnishing of statement of donation in Form No.
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10BD and the certificate of donation in Form No. 10BE in respect of the donations received during
the financial year 2022-23 to 30.06.2023.

Clarification regarding applicability of provisional registration

10.  Eighth proviso to clause (23C) of section 10 of the Act, infer-alia, provides that in the case of a
trust referred to under sub-clauses (iv), (v), (vi) or (via) of clause (23C) of section 10 of the Act
seeking provisional approval, such approval shall be from the assessment year immediately following
the financial year in which the application is made. However, the first proviso to clause (23C) of
section 10 provides that the application for provisional approval is required to be made at least one
month prior to the commencement of the previous year relevant to the assessment year from which

approval is sought.

Ll.  Similarly, clause (ac) of sub-section (1) of section 12A of the Act provides that the trusts
seeking provisional registration are required to make an application at least one month prior to the
commencement of the previous year relevant to the assessment year from which registration is sought.
However, sub-section (2) of section 12A, inter-alia, provides that the provisional registration shall be
applicable from the assessment year immediately following the financial year in which the application
for such registration is made. On the same lines, the first proviso to sub-section (5) of section 80G of
the Act provides that application for provisional approval by a fund or institution is required to be
made at least one month prior to the commencement of the previous year relevant to the assessment
year from which approval is sought. However, the fourth proviso to sub-section (3) of section 80G,
inter-alia, provides that the provisional approval granted under the second proviso shall be applicable
from the assessment year immediately following the financial year in which the application for such

registration is made.

12.  With a view to bring consistency, it is hereby clarified that in case of trusts, funds or
institutions seeking provisional approval or provisional registration as referred to in para 10 and 11,
the said provisional approval or provisional registration shall be effective from the assessment year
relevant to the previous year in which the application is made and shall be valid for a period of three
assessment years subject to the provisions of clause (iii) of the first proviso to clause (23C) of section
10 or in sub-clause (iii) clause (ac) of sub-section (1) of section 12A or clause (iii) of the first proviso

to sub-section (5) of section 80G of the Act, as the case may be.

Clarification regarding denial of exemption in case where the statement of accumulation is not
filed by the due date.

13.  Finance Act, 2023 has amended sub-section (2) of section 11 of the Act to provide that
statement of accumulation as referred to in clause (a) of said sub-section [ Form No. 10] is required to

be furnished at least two months prior to the due date of furnishing return of income under sub-
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section (1) of section 139. Similarly, the provisions of Explanation 3 to the third proviso to clause
(23C) of section 10 of the Act have also been amended. Further, the due date for furnishing the option
for deemed application of income in Form No. 9A under clause (2) of the Explanation 1 to sub-
section (1) of section 11 of the Act has also been amended to be at least two months prior to the due

date of furnishing return of income, under sub-section (1) of section 139.

14.  Representations have been received that the trusts may not be able to furnish Form No. 10 and
Form No. 9A before the finalisation of their computation of income. Since the computation of income
is finalised at the time of furnishing of return of income, therefore, the trusts should be allowed to
furnish Form No. 10 and Form No. 9A by the due date of furnishing their income tax return.

I5.  Itis clarified that the statement of accumulation in Form No. 10 and Form No. 9A is required to
be furnished at least two months prior to the due date of furnishing return of income so that it may be
taken into account while auditing the books of account. However, the accumulation/deemed
application shall not be denied to a trust as long as the statement of accumulation/deemed application
is furnished on or before the due date of furnishing the return as provided in sub-section (1) of section

139 of the Act,

Clarification regarding audit report to be furnished in Form No. 10B.

16. One of the conditions required to be fulfilled by the trusts to be eligible to claim exemption,

under the relevant provisions of the Act, is that where the total income of any trust, as computed under
the Act, without giving effect to the provisions of section 11 and section 12 of the Act or the
provisions of the sub-clauses (iv), (v), (vi) and (via) of clause (23C) of section 10 of the Act, as the
case may be, exceeds the maximum amount which is not chargeable to income-tax in any previous

year, it is required to get its accounts audited.

17. In order to rationalise the provisions related to audit report of trusts and in view of the
significant amendments made to the taxation of trusts over the past few years, revised audit report in
Form No. 10B and Form MNo. 10BB have been notified vide Notification No. 7 of 2023 dated
21.02.2023 so as to provide that the report of audit of the accounts of a trust, shall be furnished in —

(a) Form No. 10B where,
(i) the total income of trust, exceeds Rs five crores during the previous year; or
(11) such trust has received any foreign contribution during the previous year; or
(iii) such trust has applied any part of its income outside India during the previous year;

(b) Form No. 10BB in other cases.

18.  With regard to the above it may be noted that Form No. 10B and Form No. 10BB requires the

auditor to bifurcate certain payments or application in electronic modes and non-electronic modes. The
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Notes to the said Forms provide that electronic modes shall be the following modes referred in rule

6ABBA of the Income-tax Rules, 1962:
(a) Credit Card;
(b) Debit Card;
(c) MNet Banking;
(d) IMPS (Immediate Payment Service);
(e) UPI {(Unified Payment Interface):
(f) RTGS (Real Time Gross Settlement);
(2) NEFT (National Electronic Funds Transfer); and
(h) BHIM (Bharat Interface for Money) Aadhar Pay.

19. It has been represented that the above description of electronic modes does not include account
payee cheque drawn on a bank or an account payee bank draft or use of electronic clearing system

through a bank account.

20. It is hereby clarified that for the purposes of Form No. 10B and Form No. 10BB electronic
modes referred to in para 18 are in addition to the account payee cheque drawn on a bank or an

account payee bank draft or use of electronic clearing system through a bank account.

21, Hindi version to follow.
=
(Vipul Agarwal)

Director (TPL-I), CBDT

Copy to the:

PS/ OSD to FM/ PS/OSD to MoS (F).

PS to the Finance Secretary.

Chairman and Members, CBDT.

Joint Secretaries/ CsIT/ Directors/ Deputy Secretaries/ Under Secretaries, CBDT.
C&AG of India (30 copies).

J5 & Legal Adviser, Ministry of Law & Justice. New Delhi.
Institute of Chartered Accountants of India.

CIT (M&TP). Official Spokesperson of CBDT.

ADG (Systems) -4 for uploading on departmental website,
Iﬂ JCIT, Database Cell for uploading on irsofficersonline.gov.in.
11. All PrCCITs.

b=

{(Vipul Agarwal)
Director (TPL-I), CBDT
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Financial Management

Allocation of Common Costs

Introduction:

Non-Governmental Organizations (NGOs)
play a vital role in addressing social issues and
driving positive change in society. To achieve
their objectives, NGOs incur various costs,
including both direct and indirect expenses.
The allocation of common costs stands as a
critical challenge that demands both financial
precision and strategic decision-making. As
MNGOs strive o fulfil their missions and deliver
impactful programs, understanding how to
fairly distribute expenses that benefit multiple
activities assume paramount significance. For
the common cost allocation, organization
needs to explore the dual lenses of accounting
and budgeting to shed light on best practices,
potential pitfalls, and the delicate equilibrium
between financial accountability and effective

resource distribution.
Understanding Common Costs:

A common cost 15 a cost thar will be incurred
irrespective of any project or program being
implemented by the organization or we can
simply say that these costs will be incurred
even if the organization does not have any
project as the benefits of these costs are for
more than one project. For example - website
maintenance, accountng software licenses,
ete. Hence, these costs are not directly
attributable to a specific program or project
but are incurred for the overall functioning and
administration of the organization. This
implies that the allocation of cost should be
done in an equitable manner to  avoid
situations where some programs are

disproportionately burdened with common
costs while others receive an undue advantage.
Thus, it 15 important for organizations to costs
while others receive an undue advantage.
examine the basis of cost allocaron,

Importance of Cost Allocation:

Allocation of costs is important for enhancing
tinancial transparency and accountability in
the organization as it will ensure that the true
cost of delivering programs and services is
accurately reflected. However, the alloeation
of common costs is not solely an accounting
concern but also an important aspect of
budgetng, During the budgeting process,
organization must consider the allocation of
COMITION COsEs Eln"ll:}ﬂg ]':nr( }gr:-'l]'l'l.‘\' R A N r]1}1t
there is fairness in cost allocation thereby
adequately allocating the common cost in the
budget. Further, proper allocation of common
costs will help the organization to comply with
the requirements set forth by the financing
partner.

Challenges in Allocating Common Costs:

Allocating common costs can be challenging
due to the following; -

I. Cost Attribution: Determining how
to allocate common costs fairly and
accurately among different programs
and functions can be a challenging
task. It requires identifying
appropriate basis of allocation that
reflects the underlying factors
driving the costs.
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2. Program Diversity: Organizations
often operate multiple programs
with different objectives, activities,
and funding sources. Each program
may have unique cost drivers and
resource requirements, making it
challenging to distribute common
costs accurately and equitably,

3. Resource Constraints: Sometimes,
the limited financial and human
resources may also pose challenges in
implementing cost allocation
methodologies. Hence, organization
need to strike a balance between
accuracy and practicality o ensure
cost-effective operations.

Basis of Allocation:

In order to determine the basis of allocation,
ascertaining the various common costs of the
organization is crucial. Thus, to identify the
commaon cost, categorization of the cost as
direct costs or indirect costs 1s important.

Direct Costs: are expenses that can be casily
and specifically attributed to a particular
program, project, or activity. These costs are
directly related to the execution or
implementation of a specific program, and
their allocaton to that program is straight
forward. Direct costs can include items such
as: Salaries or wages of staff members
dedicated solely to a specific program, supplies
or materials specifically used for a particular
project, equipment or resources directly
allocated to a program, etc. They have a clear
and traceable connection to the program's
objectives and activities.

Indirect Cosis: also known as overhead costs
or shared costs that cannot be easily attributed
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to a specific program or project. These costs
benefit the organization as a whole or multiple
programs simultancously, making their
allocation a challenging rask. Examples of
indirect costs include: administrative salaries
and wages of employees who work across
various programs, rent, utilities, and
maintenance expenses for shared office spaces
or facilities, etc. Indirect costs are necessary for
the overall functioning and support of the
organization and its programs. Allocating
these costs typically requires the use of
allocation methods or pre-determined rates
based on factors such as staff time, program
budget size, or other allocation basis. These
allocation methods aim to distribute indirect
costs fairly among the programs based on a
reasonable and consistent basis.

It is important to note that there is no
exhaustive list of cosrs that must be
considered as indirect costs or direct costs. The
organization needs to analyze that if there are
no projects currently underway, whether these
resources are still required to maintain
essential functions and prepare for future
projects. For instance - the presence or
absence of specific projects does not eliminate
the need for administrative support, a
funcrioning office space, or basic operational
cxpenscs. This implics the cost which is direct
for an organization may be considered as an
indirect cost by another organization. For
example, purchase of stationery by the
organization - if the stationery is purchased for
distribution to the beneficiaries, it will be
considered as a direct cost, however, if it is
purchased for the use at the organization, it is
an indirect cost. Hence, the direct or indirect
nature of a cost depends on the extent to
which it can be directly allocated to a specific

program or whether it supports the broader



organizational functioning as a whole.

With this it is quite evident that the
organization must establish clear guidelines
and methodologies for distinguishing between
direct and indirect costs and ensure proper
documentation and transparency in the
allocation process.

Once the common costs are derived, the basis
of allocation needs to be identified. The most
important aspect to remember is  that
allocating costs according to available budgets
is incorrect way of cost allocation.
Organization needs to think rationally about
how the resources that are represented by the
costs are actually used or benefitting the
different projects. There are various methods
for allocation of costs. However, the choice of
method depends on factors such as the nature
of the costs, the organization's activities, and
best practices followed in the development
sector. So, one way could be the Direct
Allocation method wherein costs that are
directly attributed to specific programs or
activities may be allocated. For example, if an
organization rents a scparate office space
exclusively for a particular program, the entire
rental cost can be allocated directly to that
program. However, where the office space is
being used for implementation of multple
projects, i.e. if multple programs are being
implemented in the same office space etc.,
proportionate  allocation method could be
adopted in such cases. In this method, cost
allocation could be based on the relative usage
of resources by different programs. Now,
taking the same example of one office space
being used for implementing multiple
programs, the allocation could be based on the
number of work station used for each project
or number of staff using the area in each

program. Similarly, for staff working for
multiple projects, way of cost allocation could
be personnel dme and effore. Costs may be
allocated based on the amount of dme and
effort each personnel spends on specific
programs. This method involves tracking and
documenting the time spent by employees on
different activitics and  allocating  costs
accordingly. It may involve using timesheets or
other similar systems to record and track
personnel time.

Therefore, there could be multiple ways of
allocating common costs.

The key points to be kept in mind while
allocating the common costs are: -

1.  Reasonableness: The allocation
method  should be  reasonable and
justifiable. It should refleet a fair
distribution of costs based on factors
such as resource usage, benefit received,
or other relevant criteria like personnel
time, square footage of space used, or
direct program expenses. In simple
terms, the basis should have a logical
connection to the cost being allocated.

2. Documentation: Proper
documenrtation is crucial for cost
allocation. The organization must keep
detailed records of the allocation
process, methodologies used, and any
supporting documentation. This
documentation will help the
organization in audits, financial
reporting, and demonstrating
compliance with the financing partner's
requirements.
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3. Clear Policies: Establishment of clear
policies and guidelines for costallocation
within rthe organization is wvery
important. Further, documentation of
these policies and accordingly
communicating them to the staff is
pivotal to ensure everyone understands
the principles and methodologies used
for allocating common costs,

4, Direct and Indirect Costs: Difference
between direct costs that can be easily
atrributed to  specific programs and
indirect costs that support multiple
programs is important. Based on which
the appropriate allocation method for
each type of cost could be determined.

5. Regular Reviews: Periodically review
of the allocation methods is significant
to ensure their continued relevance and
fairness. Hence, it is must to assess
whether changes in programs, activities,
Of resource usage necessitate
adjustments to the allocation
methodology.
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Conclusion:

The allocation of common costs is a complex
vet essential aspect of project financial
management for organizations. Proper
allocation ensures accurate financial reporting,
supports effective budgeting, and enhances
accountability to stakeholders. Organizations
must carefully consider the challenges
involved in allocating common costs, thereby
developing a strategic balance to  ensure
deriving at a rational basis of allocation and
adherence to financial management best
practices along with compliance of the
tinancing partner requirements. By adopting
transparent, and flexible allocation
methodologies, and regularly reviewing, and
adjusting processes, organization can optimize
resource utilization and enhance their impact
in achieving their mission and objectives.



Governance

Designing Governance Manual

Introduction:

Every organization has a governance process
which guides and controls the way it operates.
In some organizations, these processes are
formal and fairly well structured while in some
others, they may be semi-formal. Again, there
are some organizations where governance is
very informal. It is also found that certain
organizations do not make a distinction
between governance and management as well.

[t may be cleatly said that having a clear defined
governance process contributes to the over all
efficiency of the organization. Each step/
process needs to be documented and
assimilated rogether. One of the reference
tools for the intermal governance of the
organization is the 'Governance Manual'.

Purpose of the Governance
Manual

* Prowvides clarity to the Board members
and the management abour their roles
and responsibilities.

ks Provides a clear distinction berween
governance & Management.

-

Serves as a blue print for governance of
an organizanon.

1. Broad Contents of the
Governance Manual

The Gowvernance manual should cover the
following areas:

Strategic Direction of the Organization

One of the basic duties of an NGO's board is
to provide strategic direction to the
organization. This includes:

- Defining organizational values and
setting standards for professional
conduct;

- ldﬂnti{"}'[ng & articulating a clear mission
staternent:

- Ensuring a common undtrﬁt;mdin;_t af
the mission within the organization;

- Execution of the mission through
appropriately  planned activities &
programs; and

- Regular reviewing of the mission to
ensure it aligns with existing or planned

activities.

All of these should be clearly stated in the

Crowvernance Manual.

Governance Manual serves as a blue print
for the Governance of the Organization.

Board members

. Roles & Responsibilities of Board

Members: The Governance Manual
should clearly identity & put forth the
roles & responsibilities of the board
members. Even  though the Board
Members govern as part of a collective
leadership, they have individual duties as
well, such as:
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V.

Understanding & Supporting the

organization's mission;
Attending meeting regularly;
Maintaining confidentiality;

Offering informed & impartial guidance;
and

Appointing the Chief Functionary.

A clear description of the roles &
responsibilities of the Board Members in the
Governance Manual would enable the
members in  internalizing their role and
ensuring effective governance.

Election/ Selection of Board
Members: The manual should provide
clear and concise guidelines with regard
to the election/ selection of board
members. The criteria for selecting
board members, election procedures,
etc. need to be clearly stated in the
'Governance Manual'. Based on the
Board's functions, including
representing the various constituencies,
the process of selection of Board
members (and their designated
alternates) takes several criteria into
consideration. All these issues should be
addressed in the Governance Manual.

A clear description of the roles &
responsibilities of the Board Members
in the Governance Manual would
enable the members in internalizing
their role and ensuring effective

governance.

Term of the Board Members: The
tenure of the Board Members should be
clearly indicated in the manual,
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Orientation of Board Members:
Orientation is the processes of
induction wherein, new members
integrate themselves into the overall
organizational structure. Introducing
new members to program, policies &
strategic issues should form a partof the
otrientation process. The orientation of
the Board Members can happen at three
levels:

i. Yerbal Orientation: Verbal
Orientation by other board members
on the wvarious issues, policies,
strategies, activities, mission, &
vision of the organization would
provide a basic idea to the new
member about the organization.

ii. Study of Various Documentation:
The warious documents such as
vision & mission statement, activity
reports, financial statements,
informational brochure or any other
relevant document of the
organization can be provided to the
new board member.

iii. Field Visits: The actual operation
of the NGO can be understood by
going to the field area. This would
provide the new member with an
overview of the ground reality. The
basic guidelines about the
orientation of a new board member
should be provided in the
governance manual.

Conflict of Interest: The issue of
conflict of interest is of growing
concern in NGOs and the governance
manual should address this issue clearly.
A Conflict of Interest Policy should be
in place in order to deal with a potential
conflict of interest situation.



. Reimbursement: The service provided
by the board members is voluntary and
the positon held by them is honorary.
This is because it is crucial that board
members do not derive, or be perceived
as deriving, any direct or indirect benefit
from their service in the board.
However, reimbursement of travel
expenses incurred for attending board
meetings and other such expenses
should be taken care of by the NGO,
Further, if any of the specific skills of
any particular board member are used by
the NGO, then a reasonable
compensation should be provided. The
amount to be paid should be decided by
the board in the absence of the
concerned board member.

The service provided by the board
members is voluntary and the position
held by them is honorary.

Board Meetings

The Board should hold regular meetings to
reflect and diseuss on the performance of the
organization and plan the future course of
action. The Board meetings are also a platform
for any strategic decision to be taken and any
other issues that need to be dealt with. With
regard to Board meeting, the Governance
manual should atleast include the following
things:

» Preparation & Distribution of
Meeting Agenda: For the Board
meeting to be effective and fruitful, it is
requited that all the members are
informed about the agenda for the
meeting, This would help the members
prepare for the meeting in advance and
actively participate in  the decision
making process. The manual should

specify this and clearly state the person
responsible for the preparation and
circulation of agenda.

Quorum: The Manual should specify
how many members constitute a
quorum (minimum, number of
members that must be present to make
the proceedings of a meeting valid), and
the manner in which decisions are taken
and recorded. Such guidance helps the
board perform its tasks consistently and
avold doubts about the validity of its
decisions.

Minutes: The record of board meetings
is a basic instrument of accountability.
Minutes are a form of institutional
memory that enable an organization to
work consistently,. The board should
ensure that a record of all formal
proceedings, including their time and
place, attendance, agenda, and decisions
are maintained.

Appointment & Appraisal of Chief
Functionary: The Board is responsible
for appointing the Chief Functionary of
the NGO and delegating authority to
him/her for the overall management of
the organization. It is the duty of the
board to see that Chief Functionary
fulfils all the required criteria and is fully
capable of delivering the required job
tole. Further, the board should also
ensure the accountability of the Chief
Functionary by regular appraisals. It
should also provide a clear and precise
job description to the Chief Functionary
which will enable him/her to understand
his/her role more clearly.

Board Appraisal: The Board Appraisal
is a process by which the board
introspects and measures its own
performance. These kinds of self-
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assessments help a board sharpen its
understanding of leadership and define
the contribution it can make to the
NGO, Ideally, the board should set itself
annual goals and measure its own
performance against these targeted
goals, The frequency and the procedure
of the Board Appraisal should form a
partof the Governance Manual.

. Drafting and Approving New
Policies: Since the board is primarily
responsible for the governance of the
NGO, it is therefore required that all the
strategic issues pertaining to the NGO
are clearly dealt with in the key policies
of the organization. The board should
ensure that all the key policies are well
drafted and leave no room for doubt or
confusion.

The broad contents described in above for the
Governance Manual are by no means
exhaustive. It just provides a brief overview of
the major areas that need to be addressed in the
Manual.

Who Should Prepare Governance Manual?

The primary responsibility of preparing the
Governance Manual is of the board. However,
they should also receive necessary feedback
from the Chief Functionary and other senior
staff members,

2. Conflictof Interest Policy

A conflict of interest may be defined as the
existence of interest in different capacities of
any person in the same decision. Por instance,
an organisation may take on rent the property
belonging to one of the Directors; when such
decision is taken, then the concerned Director
is having simultaneous interest in dual capaciry.
One, the concerned Director is duty bound to
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find the right kind of premises at right rent for
the NPO; on the other hand, the same
concerned Director, being the owner of the
property, is in his/her personal capacity
interested to get the best possible bargain for
his/her premises. In this case, there is a clear
Conflict of Interest. From the NPOs point of
view, the Board should bargain for the lowest
possible rent and from the Director’s personal
point of view, he/ she should bargain for the
highest possible rent. In such circumstances, it
is desirable that the concerned director should
not participate in the decision-making,

Whenever there is conflict of interest, the
interested person should not participate in
such decision-making. In other words, one
should not act as the service provider as well as
the service taker at the same time,

All the important persons in an organisation,
who can influence the decision-making, are
required to exercise their skills and abilities in a
honest and prudent way for the benefit of the
organisation. They should not use their power
or authority for their personal benefit, directly
or indirectly. Therefore, it is important that all
organisation should have appropriate conflict
of interest policy.

Instances of Conflict of Interest

There should be a clearly defined policy to
ensure that any conflict of interest is properly
dealt with. The issues which may be regarded
as material interest are as under;

. Appointment of relatives in Board or
senior management.

. Ownership or partial ownership in
organisations which are engaged or may

seek business or consultancies.

. Payment of fees and remuneration.



. Directorship or management position in

other NPOs,

. Providing consultancies in  personal
capacities.

. Having commercial interest in any

decision or resolution.

. Having direct or indirect relatonship
with the donor or donee organisations.

D When contracts are awarded to relatves
of the Board members.

. Persons supplying goods and services to
the organisation are relatives of
interested person.

The Board of Directors or the Trustees should
declare such interests. The interested Trustees
and Directors should not participate in the
decision making and voting process for that
particular resolution. An annual declaration of
such interests should be placed in the annual
general meeting,

It is also important to define who the
interested persons are. Normally, the Board
Members and Trustees are considered to be
the interested person, but there may be other
category of person who should also be
covered under 'conflict of interest policy’.
Such persons could be the CEOQ, Senior
Managers, Major Donor, and Sister concern,
ete.

Further, the various statutes applicable to the
NPO may also prescribe conditions regarding
the various conflict of interest transactions.
Therefore, it is important to analyses such
requirements under various statutes, for
instance, the Income Tax Act in India is very
strict and prohibits any kind of benefit to any
interested persons. It further requires
disclosures of all legitimate and permissible

transactions with interested person.

Normally, it is permissible to have reasonable
and legitimate transaction with interested
person. However, proper disclosures and
decision-making processes should be followed
while entering into any such conflict of
interest transactions.

Who are Interested Persons?

As discussed earlier, apart from the Board of
Directors or the Trustees, various other person
can also be considered as an interested person.

An illuserative list 1s as follows:

1. Authorof the Trust or Founder(s) of the
institution;

2 Board of Direcrors or the Trustees;

3. Any CEO or Senior Management
persen (by whatever name called) of the
Insttaion;

4, Person who has made a substantial

contribution to the Trust or Institution.
Each organisation may set a limit beyond
which the donor would be considered as
an interested person;

s, Any relative of any such author, founder,
person, member, Trustee or manager as
aforesaid;

6. Any concern or organisation in which
any of the persons referred to in (1) to
(5) above has a substantial interest.

Who is a "Founder'?

It is important to understand the implication
of the scope of the term fownder’ for the
purposes of identifying interested person. In
case of Societies and Not for Profit
Companies, the persons who subscribe to the
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memorandum of association can be described
as the founders of the organisaton. The
Chambers "Twentieth Century Dictionary (1971)
defines the word ‘founder’ as "ome whe fomunds,
establishes or oviginates: an endower” .

In our view, the persons who subscribed to the
memorandum of associaton of the assesse-
society could, therefore, be described as the
"Founders"of the assesse-societv. In case of
Trust, the Settler and the first Trustee scan be
considered as the founders. The Supreme
Court of India in the case DIT & Bharat
Digmond  Bowrse [2003] 126 Taxman 365,
observed thar it was not necessary for the
founder to have contributed any money
towards the formation or running of an
organisation. The Supreme Court further held
that the expression "founder of the institution’
meant that ‘the perion concerned showld be the
originator of the inititution, or, at least, one of the
[Jerrons responsible for the coming into existence of the
institution’ and that contribution of money was not an
inexcorabile test of a person being a founder’, though it
might often happen that person who
originated an institution might often also fund
1L,

Whois a'Relative's

A "relative" may be defined as "relative, in
relation to an individual, means the busband, wife,
brother or sister or any lineal ascendant or descendant
of that individual”. Thus, the definition of the
term 'relative’ is enlarged one to include even
the lineal ascendant or descendant of the
spouse, brother, or sister of either the
individual, or the spouse. However, various
statutes define 'relative’ differently, therefore,
all NPOs should check the applicable statutes
for the definition of relative, if any. If the
applicable statutes are silent about the term
relative, then the NPO may adapt a suitable
definition of the term relative. For example,
the above definidon of relative can be
explained as under:
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i Spouse of the individual;
ii.  Brother orsister of the individual;

iii.  Brother or sister of the spouse of the
individual;

iv.  Any lineal ascendant or descendant of
the individual;

v.  Any lineal ascendant or descendant of
the spouse of the individual;

vi.  Spouse of a person referred to in (&), (@),
fiv) ar (e} above;

vil. Any lineal descendant of a brother or
sister of either the individual or of the
spouse of the individual.

Meaning of Substantial Interest

As we have already understood that any
transaction with an interested person comes
under the purview of' conflict of interest’. In
this context, it may also be noted that
transaction with organisation or entity where
an interested person has "substantial interest’
also comes under the purview of 'Conflict of
Interest’. Therefore, it becomes important to
understand the meaning and scope of the
term’ substantial interest’.

The meaning and scope of "substantial
interest” under various circumstances could be
defined as under:

. The interested persons should not hold
more than 20% of the shares of that
concern, Le. the interested persons
should not hold more than 20% of the
voting power of that concern,
individually or collectively.

¢ The interested person should not be the
Chief Functionary or be in influential



decision-making position of such
concern,

. The above elaboraton of "substantal
interest™ is indicative in nature. NPOs
may have their own understanding or
definiion of the term  "Substanoal
Interest™,

Some Example of Conflict of Interest
Transaction

A conflict of interest, as discussed above,
relates to an interest or benefit, direct or
indirect, provided to any persons or
organisation discussed above. Some examples
are given below:

. Providing advances or loan to either
interested person or organisation where
such person has substantial interest or to
their relatives.

. Providing donations or gifts to either
interested person or organisation where
such person has substantial interest or to
their relatives.

* Taking on lease or giving lease of
buildings, property, equipment, vehicles
etc. either to/from interested person or
organisation where such person have
substantial interest or to their relatives,

. Providing employment to either
interested person or to their relatives.

. Providing consultancy contract or other
commercial contracts to either interested
person or organisation  where such
person has substantial interest or to their
relatives.

. Undertaking consultancy contract or
other commercial contracts from either
interested person or organisation where

such person has substantial interest or to
their relatives.

It may be noted that all the above transactions
are not legally prohibited, an organisation may
enter into the above type of transaction
provided they are reasonable and legitimate.
All the above transactions, should be done in
compliance with the conflict of interest policy
of the organisation.

Benefit to Interested Person Which is
Prohibited

It may be noted thar conflict of interest
transaction may be done if they are reasonable
and legitimate with adequate disclosures.
However, no NPO can provide any benefit
directly or indirectly to any interested persons.
Some example of the various benefits are
provided as under:

. Lending of funds to specified persons
without adequate security and adequate
interest. Generally, lending of funds to
any individual is not permitted, but there
might be circumstances where another
charitable organisation might be
supported. In such cases also, the
lending should be made with adequate
security and adequate interest.

. Making available building or property of
the trust for the use of the specified
persons without charging adequate rent
or other compensation.

. Paying salaries or remuneration to
specified persons, in excess of what may
be reasonably paid for the services
rendered by such persons.

. Providing services of the organization to

the specified persons without adequate
remuneration or other compensation.
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. Purchasing services, materials,
equipment or other properties from
specified persons for consideration
which is more than adequate.

* Selling services, materials, equipment or
other properties to specified persons for
consideration which 15 more than

adequate.

. Diversion of income or property of the
organization to any of the specified
persons.

. Investing funds of the organizaton in

concerns where the specified persons
have substantial interest.

The above transaction will not be deemed as
reasonable or legitimate and therefore, are not
permitted.

Disclosure Policy and Procedure for
‘Conflict of Interest’ Transaction

As discussed above, it is legally possible to have
transaction with parties having a conflict of
interest. However, certain procedure as
discussed below should be followed for
approval of such transactions:

i.  The conflict of interest should be fully
disclosed at the time of the initiation of
transaction and also after completion of
transaction in various reports and MIS as
may be required/determined.

il The person having conflict of interest
should be excluded from the discussion
and approval of such transactions.

iii. The transaction must be through a
normal competitive bid or procurement
procedure as the case may be. Otherwise,
justifiable reason for such transaction
should be on record.
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iv. The Board or the authorized body
should determine that the transaction is
in the best interest of the organization.
In other words, Board or the authorized
body should collectively take the
responsibility of such transaction.

v.  Disclosure regarding the transaction
should be made to the CEQO, if the
transaction does not pertain any Board
members or Trustees. If the CEO
himself/herself is involved, then the
disclosure should be made to the Board
or the Executive Committee of the
organisation. Such authority, before
whom such disclosure is made shall
make the necessary due diligence and
inform the Board or General Body on
case-to-case basis.

vi. Disclosure regarding the transaction
should be made to the Chairperson or
the President, if the transaction pertains
to any Board Members or Trustees, If
the Chairperson or the President is
involved, then the disclosure should be
made to the Board or the General Body
of the organisation. Such authority,
before whom such disclosure is made,
shall make the necessary due-diligence in
this regard on case-to-case basis.

vil. The Board or an authorized body shall
determine whether a conflict of interest
exists and whether such transaction can
be treated as reasonable, fair, transparent
and in the interest of the organisation.

Sample of the Minutes Record of Conflict
of Interest Transaction

A sample of the minutes record involving a
conflict of interest transaction could be as

under:

"A motion was moved by Mr.




onward approval of a rent agreement for
renting out the
property of the NPO to Mr.

who

happens to be a Board member.

The details of the agreement and the due
diligence report was placed before the Board.
The members present verified the process of
identifying the tenant and the adequacy of
rent. It was found that the rent pavable was
comparable to the market rates for similar
premises. The motion was second
by :
There solution was passed unanimously with a
vote of 7-0 and the interested director Mt

did not participate in the vote".

Honorary Director or Independent
Director

The conflict of interest policy should apply
equally to both the honorary paid or full time
Directors of Trustees. It should not be
misunderstood that conflict of interest policy
applies only to paid or full tme Directors of
Trustees.

The term 'independent director’ is more
relevant in the corporate world. In the
voluntary sector, most of the Directors are in
any case expected o be independent. Clause
49 of the listing agreements on corporate
governance defines Independent Directors as
follows:

"Far the purpose of this clanse the
exhression "Tndependent Directors” means
Directors who  apart  from  receiving
director's remuneration, do not have any
ather material pecaniary relationship or
trawsactions  with the  Company, ifs
promaters, 5 management or fs
swbsidiaries, which in judement of the
Board may affect independence of
Judzment af the Directors.”

The non-executive independent Directors are
not supposed to receive any financial
consideration except the sitting fees.

In case of NPOs, all the Directors are not
supposed to take any kind of benefit or
privilege from the organisation. Therefore, in
letter and spirit, all the Directors in case of
NPOs are independent in nature,

However, as a concept, it needs to be ensured
that the Directors or Trustees are not enjoying
any undue benefit or are not involved in any
conflict of interest transaction irrespectve of
the fact, whether they are remunerated
position or honorary position.

Similarly, the same principles should be
followed for ex-officio positions.

Procedure of Handling Conflict of
Interest Transaction

The various issues/steps involved in a conflict
of interest transaction are as under:

. An interested person should only be
allowed to pursue/initate conflict of
interest transaction/decision  if it
qualifies under non-negotiable norms.
For instance, the relative of the CEO
should not be appointed as the Statutory
Auditor.

» The matter should be subjected to a
basic due diligence by the Executive
Team, unless the matrer is such that it
should be addressed only at the Board
lewvel.

. The interested person may make
presentation before the Board members,
however, any interested director or
Trustee should not be present at the time
of decision-making. Such person should
not be eligible to vote for such
resolution.
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. The Board may further investigate the
matter directly or through a person
or committee, to ensure that the
transaction is in the best interest of the
organisation.

. Once a positive finding/report is
available, then the resolution may be
passed with a majority vote without
considering  the vote of the interested
person.

. The interested person should declare, on
record, all the relevant information and
possible conflict of interest in the
[ransaction,

Violation of Conflict of Interest Policy

The Board or the Trustees of all NPOs should
review wvarious important transaction,
decision, periodically, to ensure that all the
decisions taken are in compliance with the
conflict of interest policy of the organisation.
The Board or the Trustees of NPOs should
also ensure that there is no vicolation of the
conflict of interest policy. In this context, the
following are relevant:

. A proceeding pertaining to violation of
the conflict of interest policy may be
initiated if the Board or the Trustees
have reason to believe that any such
violation might have occurred, or the
Board or the Trustees receive any written
complaint with relevant facts or
evidence.

. The failure of disclosure of interest by

any interested person could also be a
primary reason for initiating and
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proceeding of violation of conflict of
interest policy. It should be noticed that
even 1f a transacdon is fair and
reasonable, it should =soll follow the
conflict of interest policy and adequate
disclosure should be made prior to the
transaction by the interested person.

. Whenever a proceeding of violation of
conflict of interest policy is initiated, it is
important that the concerned interested
person is provided adequate opportunity
of being heard.

+  The findings of any inquiry for
investigation against violation of
conflict of interest policy should be
placed before the meeting of the Board
or Trustees, The Board or Trustees may
decide to take necessary disciplinary/
penal action. They may also initate
appropriate legal action wherever there
is a serious violation.

Conflict of Interest Disclosure Statement

All the Trustee/ Directors and other interested
persons should provide a conflict of interest
disclosure statement annually.

Conclusion:

As mentioned earlier, the Governance Manual
is a key tool for internal accountability. It
should aim at precise demarcations between
governance and management. [t is a reference
for the board members for their own conduct.
A good Governance Manual provides clarity
about the domain of operation for the board
and hence, is responsible for effective
governance.
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